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Co-governance between Indigenous

and non-Indigenous nations has
gained support as a winning condition
for achieving meaningful watershed
governance in British Columbia. But how
can different governments share authority
for watershed decision-making and work
together in practice when there may be
overlapping responsibilities, contested
control, conflicting values, and differing
legal systems? This is the fundamental
question that guided a recent report by
the Centre for Indigenous Environmental
Resources and the University of Victoria’s
POLIS Project on Ecological Governance
on the concept and approach of
collaborative consent.
In recent years, governments at all levels
in Canada have stated their commitments
to reconciliation and building nation-tonation approaches with Indigenous peoples.
Both the federal and, more recently, B.C.
provincial governments have committed
to implementing the United Nations
Declaration on the Rights of Indigenous
Peoples (UNDRIP) and the Truth and
Reconciliation Commission’s Calls to
Action, which reiterate the need to secure
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Indigenous nations’ consent in decisions
affecting their territories and communities.
The conversation about what UNDRIP
truly means and how it gets implemented
is complex, contested, and ongoing. It is
our view however, that freshwater offers
a particularly rich opportunity to build
new relationships and innovative forms
of collaborative, consent-based decisionmaking. Water by its nature is shared and
doesn’t have a lot of historical legal baggage
since the question of “who owns” water
has never been resolved by the courts.
Most people realize the real answer is “we
all do.” In fact, in a 2013 survey of British
Columbian attitudes on freshwater, nine out
of ten respondents indicated they believe no
one should own water, and so we need to
collaborate to protect and govern it.

“Collaborative consent”
Collaborative consent is a term that was
coined to describe processes used by
territorial and Indigenous governments
in the Northwest Territories to develop
key agreements and legislation.
Collaborative consent is also one viable
pathway to bring UNDRIP to life in a

meaningful way. It is a mutual consent
process about governance and changing
how decisions are made. Through
this approach, Indigenous and nonIndigenous governments commit to
working together over the long run,
each with their asserted authority, and
with a goal of achieving each other’s
consent on decisions, policies, and
plans. Collaborative consent requires all
governments (Crown and Indigenous)
to build new shared spaces, structures,
and institutions as part of an ongoing
relationship now and into the future.
Collaborative consent does not require
any government involved to surrender
authority. Nor does it mean that all
governments are involved in all decisions
at all times. The critical thing is that they
agree how they will work together—
where collaboration is necessary (or not),
and acceptance on how decisions will be
made. These processes can proceed even
with historical game stoppers, like unceded
territory, and resolving land title and rights,
because each party participates based on
their own understanding of their authority,
regardless of whether others agree.
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Collaborative
consent
differs
fundamentally from the current approach
to consultation and accommodation
occurring under s. 35 of the Constitution.
Consultation and accommodation tends
to deal with project-based decisions and
is an “end-of-pipe” process, meaning that
Indigenous nations are responding to
proposed projects rather than shaping the
broad policy and legal foundations within
which such decisions are housed. These

collaborative efforts. Across Canada
and beyond, Indigenous, provincial,
and territorial governments are already
putting aspects of this mutual consentbased approach into action as they work
through the tough governance challenges
of the day. While many examples exist, we
note that the N.W.T. in particular offers
demonstrated leadership in this realm.
For years, territorial and Indigenous
governments have successfully co-drafted
legislation and undertaken
major
collaborative
Water by its nature is shared and doesn’t
negotiations for lands and
have a lot of historical legal baggage since waters, and in particular
innovative and worldclass transboundary water
the question of “who owns” water has
agreements. At a more
never been resolved by the courts.
local scale, the Cowichan
Watershed
Board,
constitutional protections would remain co-chaired by the Cowichan Valley
intact as a safety net should the diplomatic Regional District and Cowichan Tribes,
art of nation-to-nation relationships offers a leading example of how local
fail. The intention however, would be to governments and Indigenous nations
build real partnerships and new forms can work together and collaborate for
of governance that would eliminate the freshwater management and governance.
cumbersome and often ineffective role
In British Columbia in particular,
of the courts in resolving disputes or we lay out how implementing the
mediating a fraying relationship.
province’s 2016 Water Sustainability
Elements of collaborative consent Act offers a compelling opportunity
are already present in a host of existing to put this approach into action.

This new law has many promising
features that can better protect
freshwater; however critical details
of the legislation, especially related
to the sustainability aspects, have yet
to be developed. Many First Nations
have also clearly stated that the
consultation undertaken for WSA
development was inadequate and
that a more meaningful approach is
needed in the regulation development
and implementation phase. Changing
course and bringing collaborative
consent to life in the context of Water
Sustainability Act implementation—
including in water sustainability
planning, setting water objectives,
and
defining
and
protecting
environmental flows—is a potential
pathway forward to begin redressing
these historical shortcomings.
Collaborative consent is about
transformative governance change.
This approach will require new and
vastly different attitudes, skills, and
competencies within non-Indigenous
governments, and a significant
commitment to support Indigenous
institution building and internal
governance processes. But if Canada
is truly going to fulfill its obligation
to UNDRIP and nation-to-nation
approaches, real actions, and not more
words, are needed. WC
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