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OVERVIEW

ne hundred and

fifty years into

Confederation,

Canada’s

relationships with

Indigenous peoples—
and the institutions, laws, and policies
governing these relationships—
remain fraught with challenges,
racism, and inequality. These tensions
are evident in freshwater governance
in British Columbia, where
Indigenous nations are excluded
from the dominant decision-making
regime, and water-related decision-
making has significant impacts on
Indigenous rights and important
cultural, spiritual, and economic
water uses.

In recent years, governments at
all levels in Canada have stated their
commitments to developing improved
relationships and new pathways
forward based on nation-to-nation
approaches and reconciliation. In par-
ticular, both the federal and B.C. pro-
vincial governments have committed
to implementing the United Nations
Declaration on the Rights of Indige-
nous Peoples. Courts are affirming that
decision-making without the consent
of Indigenous nations comes at a high
cost and bears significant risk.
Critical changes to governance

and how decisions are made are a
necessary part of the path forward.
This paper provides one response:

expanding on the concept of
collaborative consent and examining
how it can be applied in the specific
context of freshwater governance in
British Columbia.

COLLABORATIVE CONSENT:
CONCEPT AND HALLMARKS
Collaborative consent describes
an ongoing process of committed
engagement between Indigenous
and non-Indigenous governments—
acting as equal partners, each with
their asserted authority—to secure
mutual consent on proposed paths
forward related to matters of common
concern and all aspects of governance.
Collaborative consent is about
changing how decisions at all levels
are made: from individual projects up
to law and policy. These are long-term
processes requiring both Indigenous
and non-Indigenous governments
to build their own structures to
engage and ultimately to build new
institutions and shared processes for
decision-making.

The concept and approach of
collaborative consent emerged
from the Northwest Territories
context to describe the decision-
making and co-drafting processes
used by territorial and Indigenous
governments in developing the
Mackenzie River Basin Bilateral Water
Management Agreements and other
recent legislation and plans in the

territory. This approach in fact is
also a normal part of “cooperative
federalism,” where federal, provincial,
and territorial governments work
together institutionally at consensus-
based tables on matters of shared
importance and concern. However,
despite the significance of Indigenous
governmental relations in Canada at
all levels, Indigenous governments
have not yet been included at these
tables of Confederation, with the
exception of some processes in North.
Elements of collaborative consent
are also present in a variety of collab-
orative efforts between Indigenous
and state governments across Canada
and internationally. From these
examples, several hallmarks of
collaborative consent emerge. These
hallmarks are not prescriptive or
exhaustive but are conditions that
facilitate meaningful mutual
consent-based decision-making:

1 collaborative consent is funda-
mentally based on respect, trust,
and the art of diplomacy between
governments. The process is
premised on governments treating
each other honourably: they come
with mutual respect as partners
with an ability to exert jurisdiction
in their own sphere. For collabora-
tive consent processes to succeed,
governments must commit to
achieving mutually-acceptable
outcomes.
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Collaborative consent is about a different way of being, together,
and building a future for Canada in which Indigenous nations
assume a more prominent governance place as founding nations
in this country.

2 All governments recognize each
other as legitimate authorities.
In a collaborative consent process,
each government recognizes
that the others hold relevant
jurisdiction, but do not necessarily
need to agree about the scope or
basis for that authority, simply that
each exerts authority legitimately
in participating at the decision-
making table.

3 Collaborative consent tables are
decision-making tables, which
means that representatives must
have the authority to participate
fully and make decisions at the
table. Those sitting at collaborative
consent tables must be imbued
with the authority to be equals at
the table because decisions are the
goal. They must have the authority
to make decisions about the matter
at hand and implement what is
agreed upon. Indigenous nations
must go through their internal pro-
cesses to determine who should sit
at and make decisions at the table.

4 The scope of issues considered
through the process can be
extensive and ultimately must
be satisfactory to all parties.
Collaborative consent can be
applied in any decision-making
process at any scale: from the local
project level up to policy and law
development. The critical point is
that the scope of issues must be
satisfactory to all parties involved,
not constrained by a framework
defined by one party alone.

5 Collaborative consent starts at the
front-end and all governments
commit to remaining at the table

for the long haul’. Collaborative
consent is a long-term, iterative,
and ongoing process of engage-
ment that (re)builds trust and
relationships and that requires all
governments involved to commit
to remaining at the table.

6 Each government’s interests must
be dealt with in a satisfactory
manner from their own point of
view. All interests must be consid-
ered valid and welcomed at the
table. Each government must be
satisfied that their own interests
are adequately accounted for from
their own standpoint.

"] The process generates real
outcomes. Collaborative consent
is not an end in and of itself;
rather, it is a process that reaches
outcomes on the ground (and in
the water). The process must be
aimed at creating measurable
improvements to environmental,
social, and economic realities in
the watersheds involved.

Collaborative consent is about
a different way of being, together,
and building a future for Canada in
which Indigenous nations assume a
more prominent governance place as
founding nations in this country.

COLLABORATIVE CONSENT
AND B.C.’S FRESH WATER
While the opportunities to apply
collaborative consent are wide
ranging—from pipelines, to park
creation, wildlife management, and
beyond—governments in B.C. have
an imminent opportunity to adopt
collaborative consent specifically
in freshwater management

and governance. In particular,
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implementation of the Water
Sustainability Act (2016) is one key
realm in which British Columbia can
build collaborative consent processes
and make good on its commitments
to forge improved relationships with
Indigenous nations.

The Water Sustainability Act offers
a number of critical decision-making
points to which collaborative consent
approaches can be applied, including
development and implementation
of water sustainability plans and
environmental flows. It also offers
potential governance avenues
through which collaborative consent
can be realized, such as delegated
governance and advisory boards.
Critical starting points include:

» Water sustainability plans: the
Province must explicitly share
authority and create a co-chaired
model from outset (from plan
initiation to plan approval and
implementation)

Environmental flows: the Province
must work with Indigenous
nations through collaborative
consent tables to develop the
framework and scope of a
provincial environmental flows
regulation, while localized co-
governed decision-making tables
and/or advisory boards determine
thresholds and critical flows for
ecological health and protection
of core related rights, such as
fishing, hunting and ceremonial
water uses.

Licensing decisions: the Province
must work with Indigenous
nations to strike a Standing
Advisory Board(s) or other body
that provides decision-makers
with policy/guidance on key




considerations and criteria to
ensure sustainable water licencing.

The range and potential of such an
approach in the context of the diverse
watersheds in B.C. is significant—
many decisions impact the health and
function of watersheds. For example,
local governments can also adopt
collaborative consent approaches as
they use the various tools within their
jurisdiction to manage and steward
fresh water. Through creating new
ways of being and making decisions
together, collaborative consent offers
a path to deepen the potential of
watershed governance and create
arich fabric of localized decisions
that prioritize watershed health
and function.

ADVANCING COLLABORATIVE
CONSENT: WHAT IS NEEDED

Collaborative consent processes are
long-term, high-cost commitments.
However, precedents exist showing
this approach is possible, saves costs
in the long term, builds meaningful
partnerships, and achieves better,
lasting outcomes. For these processes
to move forward, several key actions
are required, including:

- Explicit transition spaces are
required for all governments
engaged. Collaborative consent
requires transformations of
existing governance systems,
and with this shift, new and
vastly different competencies
and approaches are needed.
Indigenous nations require space,
capacity-building, and support to
build extended governance from
within their nations and self-
organize to build and/or come to
decision-making tables. Crown
governments must recognize

that they share authority with
Indigenous governments; increase
or build competencies to engage in
collaborative consent approaches;
and shift away from a risk-averse
attitude to one that is more
proactive, focused on longer-term
outcomes and joint solutions, and
grounded in nation-to-nation
partnerships.

Indigenous water rights must

be acknowledged to provide

the missing foundation for

the water law regime in B.C.
Government must develop a more
comprehensive way of ensuring
Indigenous water rights and
eventual title are accounted for in
the provincial water management
regime.

Collaborative consent must be
adopted in the priority areas of
WSA implementation, including
water sustainability plans, envi-
ronmental flows, and licensing
decisions.
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Fresh water—a vital shared resource holding significant cultural, spiritual, and economic values for Indigenous peoples—
is an opportune place to build new relationships and innovative forms of collaborative consent-based decision-making.




ollaborative consent is
a way of doing business
and working together.
For the purpose of this
paper, it concerns how
Indigenous and non-In-
digenous governments can work
together and advance nation-to-na-
tion relationships for the betterment
of communities, the environment, and
the economy. Collaborative consent
specifically describes an ongoing
process of committed engagement
between Indigenous and non-Indig-
enous governments—acting as equal
partners, each with their asserted
authority—to secure mutual consent
on proposed paths forward related
to matters of common concern and
all aspects of governance. It is an
outlook, a process, and an outcome.
Collaborative consent approaches can
be applied to a range of issues and

Collaborative consent
describes an ongoing
process of committed
engagement between
Indigenous and
non-Indigenous
governments to secure
mutual consent.

are tailored to the matters at hand—
from legal and policy development,
through to projects that affect land
and water.

As a concept, “collaborative con-
sent” emerged from the Northwest
Territories to describe the particular
decision-making process used in
developing the Mackenzie River Basin
Bilateral Water Management Agree-
ments and other recent legislation
and plans in the territory. It is not
limited to application by govern-
ments: this is an approach that any
two nations—or neighbours, or any
group working for the benefit of all,
together as equals—might undertake
because they want to seek mean-
ingful and lasting outcomes. In this
discussion paper, however, we focus
on Indigenous and Crown nations
and governments, given the vital
importance of strong nation-to-na-
tion relationships to moving further
down the path of reconciliation. This
type of approach is exactly what is
envisioned and recommended by the
Truth and Reconciliation Commission
(and accepted by the government
of Canada) to ensure that Aborigi-
nal peoples are full partners in the
ongoing project of Confederation.
The fundamental point is that collab-
orative consent is about a different
way of being, together, and building
a future for Canada in which Indige-
nous nations assume a more prom-

Defining Key Terms

Nationhood: This paper does not
provide a singular definition of
nationhood, recognizing that Indig-
enous peoples must define this on
their own terms. This is under active
debate in many circles.s A key ques-
tion regarding nationhood in terms
of collaborative consent is: What is
the scope or scale of the nation that
participates in consent-based dia-
logues? Is it a community, or Chief
and Council or President, a land
claim, settlement or treaty entity, or
some other larger regional or nation-
al entity? Or, is it all of these?

Indigenous: In this paper, the term
“Indigenous” refers to First Nations,
Inuit, and Métis peoples within
Canada. It is generally used to refer
to these groups collectively. The indi-
vidual terms “First Nations”, “Inuit”,
or “Métis” are used when referring to
the specific rights or matters related

to those specific nations or peoples.

|

inent governance place as founding

nations in this country.

More than 300 years have passed
since the first treaties were signed
between the Crown and Indigenous
peoples in what is now Canada,
and 150 years have passed since
Confederation. Yet, Canada’s present-
day relationship with Indigenous
peoples remains fraught with
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Ultimately, achieving more just relationships with Indigenous peoples
and better outcomes for the ecosystems that sustain us all requires
critical changes to governance and how decisions are made.

challenges. This manifests in many
forms: from the hundreds of legal
challenges that Indigenous peoples
have launched contesting government
actions in their territories and
communities; to the racism embedded
within Canadian institutions that
continues to disproportionately affect
Indigenous lives and livelihoods,
leaving, for instance, over 130 First
Nation communities without reliable
access to safe drinking water;3 to
concerns that the role of Indigenous
peoples in resource development
decisions that affect their territories,
water ways, and rights is inadequate
and unjust. The widespread
Indigenous resistance to Canada 150
celebrations is symptomatic of this
persistent tension.*

Collaborative consent offers a
path to break this cycle of failure and
to build equitable and trust-based
relationships.

Several key drivers exist for Crown
governments in Canada to seek
mutually acceptable paths forward
with Indigenous nations. In May 2016,
Canada announced its commitment
to adopt and implement the United
Nations Declaration on the Rights
of Indigenous Peoples (UNDRIP),
which marks a potentially pivotal
step towards evolving Canada’s legal
frameworks and institutions to better
reflect Indigenous rights and priori-
ties. Federal, provincial, and territorial
governments have made numerous
other promises to pursue respectful
government-to-government rela-
tionships with Indigenous peoples;
these include the B.C. provincial
government’s 2017 commitment to
fully adopt and implement UNDRIP;®
the B.C. provincial government’s 2005

Transformative Change Accord’ and
2016 Métis Nation Relationship Accord
I; and the 2015 federal government
statement that “it is time for Canada
to have a renewed, nation-to-nation
relationship with Indigenous Peoples,
based on recognition, rights, respect,
co-operation, and partnership.”®
Courts are affirming that deci-
sion-making without the consent

of Indigenous nations comes at a
high cost and bears significant risk
(see box “The Legal Imperative for
Consent,” p.7).

Ultimately, achieving more just
relationships with Indigenous peoples
and better outcomes for the ecosys-
tems that sustain us all will take more
than just articulating commitments
on paper. It requires new practices
on the ground (and in the water) and
critical changes to governance and
how decisions are made. This is where
collaborative consent enters, and
challenges, the status quo.

Collaborative consent is an
approach to governance that is
applicable across a broad suite
of issues: from pipeline and
hydroelectric dam development, to
park creation, wildlife management,
forestry, and community economic
development. In this paper, however,
we specifically turn our attention
to freshwater governance in British
Columbia as an especially rich space
to build a new relationship and
create innovative forms of shared
governance. Several reasons exist that
make fresh water compelling grounds
for collaborative consent in B.C.: the
escalating water issues and obvious
insufficiency of existing governance
and management approaches;
the lack of jurisdictional clarity
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for fresh water and overlapping
responsibilities between all levels of
government, including Indigenous
governments; growing momentum
towards co-governance and watershed
governance approaches; and the
specific window of opportunity to
advance the implementation of the
new provincial water law regime for
the benefit of all British Columbians.

PAPER PURPOSE

AND OUTLINE

This discussion paper expands on

and refines the concept of collabo-
rative consent, and examines how

it can be applied in the specific
context of freshwater governance

in British Columbia. The ideas have
been developed through the authors’
long-standing involvement and “lived
experience” of collaborative negoti-
ations and governance processes in
B.C., the Northwest Territories, and
indeed across Canada.” The ideas and
concepts explored in this paper are
neither prescriptive nor the final word
on the topic. Rather, they are intended
to generate further discussion about
building respectful shared deci-
sion-making processes between Indig-
enous and non-Indigenous govern-
ments, and a stable and sustainable
co-governance regime for fresh water.
This work has relevance for provincial,
federal, local, First Nations, and Métis
governments in British Columbia and
elsewhere, as well as water leaders,
practitioners, and others.

Indigenous leaders and community
members, academics, practitioners
from many diverse disciplines, and
others have long called for the full
engagement and partnership of
Indigenous people in governance. This




paper provides one response to this
call and details a viable path forward
for water co-governance—a path
along which territories, provinces, and
Indigenous governments can move, as
some already are, to address complex
governance challenges.

This paper is organized as follows:

¢ A detailed look at collaborative
consent: the longer-term project
for Canada and hallmarks of this
approach;
Collaborative consent as put
into practice in negotiating the
Alberta-Northwest Territories
Mackenzie River Basin Bilateral
Water Management Agreement;
Review of collaborative consent in
context: how it relates to other col-
laborative and partnership processes
Opportunities for British Columbia
to apply collaborative consent to
freshwater governance, specifically
in Water Sustainability Act
implementation and watershed
governance;
Next steps and actions needed to
implement collaborative consent
and advance this approach for
better water management and gov-
ernance in British Columbia; and
Appendix of case studies from
British Columbia, across Canada,
and beyond, showing how the hall-
marks of collaborative consent exist
in an array of existing initiatives.

The Legal Imperative
for Consent”

UNITED NATIONS DECLARATION ON
THE RIGHTS OF INDIGENOUS PEOPLE
(UNDRIP)
Twenty-five years after the first drafting
efforts began, the General Assembly
adopted the United Nations Declaration
on the Rights of Indigenous Peoples in Sep-
tember 2007 by a majority of 144 states in
favour, with four states against (including
Canada).” Since then, the four countries
voting against have reversed their posi-
tion. In May 2016, Canada announced its
full support for UNDRIP. It also accept-
ed all of the Truth and Reconciliation
Commission’s Calls to Action, including
the call for all levels of government to
adopt and fully implement UNDRIP as
the framework for reconciliation. UNDRIP
establishes “a universal framework of
minimum standards for the survival,
dignity, well-being and rights of the
Indigenous peoples.”

UNDRIP’s provisions are wide ranging,
addressing both individual and collective
rights; cultural rights and identity; and
rights to education, health, employment,
language, and more. A key tenet of UN-
DRIP is the requirement for the “free, pri-
or,informed consent” of Indigenous peo-
ples in numerous situations, including
regarding resource development. Article
32(2) provides that “states shall consult
and cooperate in good faith with the in-
digenous peoples concerned through their
own representative institutions in order
to obtain their free and informed consent
prior to the approval of any project af-
fecting their lands or territories and other
resources, particularly in connection with
the development, utilization or exploita-
tion of mineral, water or other resources.”

UNDRIP applies to the Crown and
all Indigenous nations in Canada, which
includes the First Nations, Métis, and
Inuit. Canada has accepted UNDRIP but
has stated that it will not implement
it directly into our federal legal regime
through legislation. Instead, as Justice
Minister Jody Wilson-Raybould described
in a 2016 address to the Assembly of First
Nations, “..the way the UNDRIP will get
implemented in Canada will be through
a mixture of legislation, policy and action
initiated and taken by Indigenous
Nations themselves.”*
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SECTION 35

Section 35(1) of the Constitution Act,
1982, recognizes and affirms the
existing Aboriginal and treaty rights of
Aboriginal peoples of Canada. Through
case law (see Tsihlgot'in Decision be-
low), the Courts have held that s. 35 is
grounded in the Honour of the Crown's
and creates the duty of the Crown to
consult and accommodate potential
or established Aboriginal or treaty
rights where a proposed activity could
adversely impact those rights.

TSIHLOOT'IN DECISION

The 2014 Tsilhgot’in decision of the
Supreme Court of Canada provides that
“governments and others seeking to use
the land must obtain the consent of the
Aboriginal title holders. If the Aboriginal
group does not consent to the use, the
government’s only recourse is to estab-
lish that the proposed incursion on the
land is justified under s. 35 of the Consti-
tution Act, 1982.” This justification test
is multifaceted and includes engaging
in “consultation and accommodation”
with Aboriginal rights-holders.

Other pivotal Aboriginal law
decisions related to the duty to
consult and consent include (but
are not limited to):

« Sparrow [1990]: The constitutional
rights recognized under s. 35 (par-
ticularly the infringement of rights)
lay the foundations for the duty to
consult. The first time the Supreme
Court of Canada expressly refers to
the Crown’s obligation to consult in
the context of s. 35 rights.

« Van der Peet [1996]: The duty to
consult exists even in the context of
unproven Aboriginal or treaty rights.

- Delgamuukw [1997]: Expanded
the requirements for consultation;
“the nature and scope of the duty
of consultation will vary with the
circumstances...consultation must
be in good faith, and with the
intention of substantially address-
ing the concerns of the Aboriginal
peoples whose lands are at issue.”

- Haida [2004]: Government has a
duty to consult prior to proof of
Aboriginal rights or title; govern-
ment cannot delegate the substan-
tive elements of the duty to consult
to third parties (e.g. industry).




THE LONG-TERM PROJECT
OF COLLABORATIVE CONSENT
IN CANADA

ollaborative consent is

not a new phenome-

non (either in concept

or practice). Rather, it

is a fresh framing of

what working together
through sharing jurisdiction and
institutions can begin to look like in a
concrete and implementable form.

In fact, collaborative consent is a

key element of “cooperative federal-
ism.” Cooperative federalism is how
federal, provincial, and territorial
governments work together institu-
tionally at consensus-based tables
on matters of shared importance
and concern.’® These interactions are
ongoing, often challenging, and com-
plex because there are rarely clean
divisions of power between govern-
ments. Under cooperative federalism,
partners in a federation work togeth-
er for their joint interests, and the
common good (see box “Cooperative
Federalism in Canada,” p. 9). However,
despite the significance of Indigenous
governmental relations in Canada at
all levels, Indigenous governments
have not yet been included as col-
laborative partners at these tables of
Confederation, with the exception
of some processes in North.” The
challenge—and opportunity—is to
develop these processes with Indig-
enous governments and the other

forms of laws, ways of knowing, and
approaches to decision-making that
this will involve.

Collaborative consent in its fullest
form is a nation (re)building process
that fundamentally reforms gover-
nance and extends cooperative feder-
alism to include Indigenous govern-
ments at all levels of decision-making
and in setting the laws and broad
policy direction for country.

Many entry points exist to work
towards and within the overarching
vision of reforming governance so
that Indigenous nations assume roles
and responsibilities as full partners in
Canada’s Confederation. A key goal of
this paper is to highlight the nature of
work that is already underway in Can-
ada between Indigenous and Crown
governments in existing territorial,
provincial, and region-specific pro-
cesses (including the Mackenzie case
study discussed in detail on pages
12-16 and the examples listed in the
Appendix on page 26).

FOUNDATIONS OF
COLLABORATIVE CONSENT
In addition to the hallmarks below,
collaborative consent is founded on
three primary pillars.

First, reflecting the principles of
the Two-Row Wampum belt—the
symbol of the earliest treaties in North
America—collaborative consent (and
co-governance) does not mean that
all parties are involved in all decisions
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at all times, but that each nation will
not interfere with the internal affairs
of the others.* In practice this means
that jurisdictional exclusivity remains
the guiding principle; operationally,
however, parties still choose to col-
laborate, even when certain decisions
fall squarely within one government’s
jurisdiction. Why would they do
this? Because agreements with broad
support tend to be better and longer
lasting and because partners are often
needed to implement decisions (be-
cause many matters are of joint con-
cern and involve jurisdictional overlap
or uncertainty). In collaborative
consent, governments agree (consent)
on how they are going to work to-
gether, including which decisions are
made unilaterally, which decisions are
shared, and how decisions are made.
Second, collaborative consent
places an onus on both Indigenous
and Crown governments to adapt their
institutions, their governance regimes,
and potentially their decision-making
timelines. Time is needed for all parties
to change as the partnership evolves.
Indigenous nations require capacity
building, time, and resources to build
extended governance from within
their nations and to self-organize to
build and/or come to decision-making
tables. Crown governments must
recognize that they share authority
with Indigenous governments and
that it is necessary to increase or
build competencies to engage in




Collaborative consent reflects the principles of of the Two Row
Wampum treaty, represented by the Wampum belt: “[Our treaties]
symbolize two paths or two vessels, travelling down the same river
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collaborative decision-making based
on those authorities. All governments
must be willing to co-create new
institutions and tables because
reconciliation is ultimately about
building new “shared spaces” beyond
existing forums and institutions.”

Third, one of the most challenging
but critical aspects of collaborative
consent is to break from the reflexive
position that all decisions are bound
to specific process requirements and
timelines. This is particularly true of
current, established processes in-
volving Crown governments. At the
core of collaborative consent is the
equality and trust of the partners: like
any effort to work together neither
has a “veto,” but both must engage
with flexibility to proceed at the pace
that the decision requires, that all the
parties are comfortable with, and that
maintains the broader goal of reconcil-
iation. This could mean creating new
expedited approaches or choosing to
“pause” on making a decision until
a time when a more respectful and
favourable outcome is more likely.

As such, a specific decision be-
comes less about the decision happen-
ing in a defined, rigid timeframe and
more about the decision happening at
the right time with processes struc-
tured accordingly. These processes
can include explicit commitment to
alternative dispute resolution in the
event of intractable disagreement, or
agreement that decisions of a certain
nature will be paused and revisited
along agreed timelines, or even that
certain decisions will proceed over
disagreement in specific, limited
circumstances only. This extreme def-
erence to the need for governments
to find mutually acceptable solutions
is the essence of intergovernmental
diplomacy and reconciliation.

together. One, a birchbark canoe, will be for the Indian People, their
laws, their customs, and their ways. The other, a ship, will be for

the white people and their laws, their customs, and their ways. We
shall each travel the river together, side by side, but in our own boat.
Neither of us will make compulsory laws nor interfere in the internal
affairs of the other. Neither of us will try to steer the other’s vessel.”
KANIEN’KEHA:KA HISTORIAN RAY FADDEN

Cooperative Federalism
in Canada

Cooperative federalism describes the
process whereby provincial, territorial,
and federal governments in Canada work
together to resolve complex governance
challenges by seeking “cooperative solu-
tions that meet the needs of the country
as a whole as well as its constituent
parts.”’® Even since the earliest days of
Confederation, each had concerns about
Canadian federalism, but recognized
that forming a federation would create
stability and opportunity. At the same
time, Indigenous nations were engaged
as self-governing nations in treaty-mak-
ing with the Queen.” This also created
stability,and was a solution to complex
governance and land challenges related
to settlement at that time.

In those early days, the vision of
federalism was quite different from that
of today: a legitimate and important
role existed for provincial interests,
but they were generally seen as less
important than the national goals
of the federal government. This early
version of intergovernmental relations
was built around the concept of
“watertight compartments” between
the various constitutionally defined
jurisdictions. However, such concepts
change over time. More recently (in
the post-Depression era and after the
Second World War), cooperation has
emerged as a driving force in Canadian
federalism. Constitutional law expert
Peter W. Hogg explains, “The related
demands of interdependence of
governmental policies, equalization of
regional disparities, and constitutional
adaptation have combined to produce
what is generally described as
“cooperative federalism.”> Further,
the Constitution was not entirely
clear or exhaustive in delineating
responsibilities of the levels of
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governments. Cooperation has
become absolutely necessary to
“fill in the gaps.”

Under cooperative federalism, the
orders of government work together
as independent equals at consensus-
based tables, each possessing their
(not always absolutely clear) spheres
of power. Together, they co-determine
broad national policies and harmonize
approaches to regionally significant
issues.?’ The various agreements and
understandings take many forms
and are based on a governmental
system that is ongoing, evolving,
and occurs regularly.

This wide-ranging cooperative
activity is seen as a sign of health and
vitality within the Canadian feder-
al system, providing the necessary
efficiency and flexibility to address the
emerging needs of Canadian society
in a modern context with far greater
effectiveness than appealing to the
courts or constitutional amendments.>

Cooperative approaches like
federal-provincial-territorial meetings
are not an exception but the main
mechanism of cooperative federalism.
In addition to well-known examples of
cooperative federalism—Ilike the First
Ministers Meetings and the Canadian
Council of Ministers of the Environ-
ment, for example—115 senior-level
intergovernmental conferences took
place in 2015 and 2016, demonstrating
the importance and extent of coopera-
tion within the Canadian system.

As legal scholar Mark Walters sug-
gests, “Canada’s constitutional system
has already been acknowledged by the
courts to be a complex, dynamic, and
yes, uncertain, network...The explicit
acknowledgment that Aboriginal
jurisdictions are as integrated within
that system as federal and provincial
governments is, we may say, simply
a matter of right.”»




Elder Florence James addresses participants
at the Watersheds 2016 forum, where
collaborative consent and building
capacity for collaborative watershed
governance were key themes explored.

HALLMARKS OF
COLLABORATIVE CONSENT

he following seven hallmarks of
Tcollaborative consent have been

drawn from examples of exist-
ing innovative collaborative initiatives
in British Columbia, across Canada,
and globally (see Appendix). These
hallmarks are not exhaustive or pre-
scriptive, but represent building blocks
of meaningful, mutual consent-based
decision-making. Each is illustrated by
areal-world example, demonstrating
that aspects of collaborative consent
are already in play. Thus, while the
individual hallmarks alone are not
unique to collaborative consent, taken
together they amount to a funda-
mentally different approach from our
status quo. And this new approach can
yield resilient and lasting solutions.

1 Collaborative consent is based
on respect, trust, and the art of
diplomacy between governments.
The process is premised on govern-
ments treating each other honour-
ably: they come with mutual respect
as partners with an ability to exert
jurisdiction in their own sphere. For
collaborative consent processes to
succeed, governments must commit
to achieving mutually acceptable
outcomes (which leads to hallmark g
below). These are long-term processes
that can mean delaying or avoiding
contentious decisions. Nobody has
veto in the process, which means
that if despite long, deep, honest and
open discussion and compromise,
governments a) do not reach agree-
ment; b) are of the view that they
have the unilateral power to act; and
c) are required by the circumstances
to take action despite their partner’s
disagreement, they are of course free

to attempt to proceed along this path.
Collaborative consent does not rewrite
the Constitution of Canada, but it
does place a great burden on govern-
ments to extend the concept of deci-
sion-making to joint decision-making
and to embrace the deep commitment
to not proceed over the disagreement
of their partner(s). If a government
seeks to proceed against the wishes

of another, they do so at great risk—
politically and to the success of the
project—and must weigh the cost of
lost or damaged relationships against
the short-term benefits gained by
proceeding unilaterally.

Example: Indigenous and Crown
governments were partners from

the beginning of the three-year
negotiation process for the Alberta-
Northwest Territories Mackenzie River
Basin Bilateral Water Management
Agreement. All parties were involved
in the scoping of interests, options, and
development of all elements of the
final agreements.

2 All governments recognize each
other as legitimate authorities.

Any given natural resource in Canada
is subject to multiple and overlapping
jurisdictions within the constitutional
framework, which includes Indige-
nous governance. In a collaborative
consent process, each government rec-
ognizes that the others hold relevant
jurisdiction, but do not necessarily
need to agree about the scope or basis
for that authority, simply that each
exerts authority legitimately in partic-
ipating at the decision-making table.
Indigenous nations will participate in
collaborative consent processes based
on their own view of their authority,
with many nations of the view that
these authorities are not created by
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the Constitution Act 1982 or Canadian
courts, but rather are inherent flowing
from their long occupation of their
lands and waters.?¢

Collaborative consent does not
require surrendering jurisdiction or
authority but instead offers a way to
craft robust solutions that work for all
parties. This process can proceed even
with the existence of fundamental
underlying uncertainties (e.g. about
Indigenous title, rights, land, or water
ownership). Complete jurisdictional
clarity does not exist between the
authorities of any level of government
in Canada; it is a continual process
of agreeing to work together to “get
things done.” Occasionally, govern-
ments litigate to resolve jurisdictional
uncertainty, but this is actually quite
rare in Canada.”

Importantly, this does not lock the
negotiated arrangement in indefinite-
ly: if legal regimes change in the
future (e.g. further clarity by the
courts on rights and title, or new de-
velopments such as treaties or agree-
ments), if new authorities come into
effect, or if new authorities are needed
(e.g. collaboratively managing climate
change is a newer area not contem-
plated under the original constitution-
al division of powers), these changes
can adjust whatever is arranged at
the collaborative consent table.”®

Example: In the Kunst'aa Guu-
Kunst’aayah Haida Reconciliation
Protocol, both the Haida Nation

and the Province of B.C. explicitly
acknowledge their conflicting views
with regard to sovereignty, title,
ownership, and jurisdiction for Haida
Gwaii territory. With these competing
claims made clear, and despite them,
the Protocol commits both parties

to working together.?




In a collaborative consent process, each government recognizes
that the others hold relevant jurisdiction, but do not necessarily
need to agree about the scope or basis for that authority,
simply that each exerts authority legitimately in participating
at the decision-making table.

Collaborative consent tables
are decision-making tables, which
means that representatives must
have the authority to participate
fully and make decisions at
the table.
Those sitting at collaborative con-
sent tables must be imbued with the
authority to be equals at the table
because decisions are the goal. They
must have the authority to make
decisions about the matter at hand
and implement what is agreed upon.*
Indigenous nations must go through
their internal processes to determine
who should sit at the table, negotiate,
and provide consent on their commu-
nity’s or nation’s behalf.»

The legacy of the imposed Indian
Act (e.g. band council system) has
fundamentally disrupted many First
Nation governance systems and cre-
ated tensions around leadership and
authority.3 Time and resourcing will
be needed to support First Nations’
self-organization and institution
building; the fragmentation created
by the imposed band council system
must not be used against Indigenous
nations, nor must Crown governments
choose to negotiate with the entity or
individual deemed most convenient
from their own standpoint. This must
be defined by the Indigenous commu-
nity (or communities) involved; how-
ever, there is a need for First Nation
and Métis governments to self-orga-
nize to ensure decision-making tables
are not unnecessarily unwieldy in
size, scope, or process design.

In such a transformative model
it is natural to expect changes and
evolution of all institutions and
decision-making bodies over time.
Governance is never static—it is
always evolving.

Example: The Haida Gwaii
Management Council makes strategic
resource management decisions,
including for land use, forestry, and
conservation. Importantly, it has
delegated Indigenous and Crown
authority to make joint decisions.

4 The scope of issues considered
through the process can be extensive
and ultimately must be satisfactory
to all parties.

Collaborative consent can happen at
multiple tables at multiple levels and
has the potential for broad applicabil-
ity in any decision-making process at
any scale—from the local project level
up to high-level policy and law devel-
opment. The process will look very dif-
ferent depending on the place, issue,
and scale (e.g. which decision-makers
must be involved, timelines, nature of
the trade-offs involved). The critical
point is that the scope of issues must
be satisfactory to all parties involved,
not constrained from the outset by a
framework defined by the priorities
of one party alone.

Example: Territorial and Indigenous
governments in the Northwest
Territories have co-drafted legislation,
policies, and plans in full partnership,
including the Species at Risk Act.

For this specific Act, a working group
comprised of high-ranking officials
from the Government of Northwest
Territories and all Indigenous
governments, and all parties’legal
counsels, was tasked with co-drafting
the legislation, which was a three-year
process. The final draft legislation was
still subject to the regular committee
and public review process; however,
very few changes were made since

all matters of major concern had

been addressed in the co-drafting

process. The Government of Northwest
Territories intends to co-draft and
develop several more laws with
Indigenous governments.’

5 Collaborative consent starts at
the front-end and all governments
commit to remaining at the table for
the “long haul.”

Collaborative consent is a long-term,
iterative, and ongoing process of
engagement that (re)builds trust and
relationships and that requires all
governments involved to commit to
remaining at the table. It involves
creating permanent discussion

and agreement-making tables (e.g.
working groups, forums, councils)

to discuss, work through, and decide
on items of ongoing mutual concern.
Remaining at the table is a core part
of the responsibility of governance.
Collaborative consent applies to both
the negotiation or development phase
and the implementation phase, when
each government takes whatever is
agreed upon and implements it with-
in the bounds of their own jurisdic-
tion (see box “Phases of Collaborative
Consent,” p. 14).

Example: The Great Bear Rainforest
negotiations spanned over 15 years, and
the Agreements and Order commit the
parties to an ongoing governance rela-
tionship for between five and 250 years.

6 Each government’s interests
must be dealt with in a satisfactory
manner from their own point of
view.

Decisions taken or issues negotiat-

ed through a collaborative consent
process must ultimately work for all
the governments involved. To achieve
this, all interests must be considered
valid and welcomed at the table. Each
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government must be satisfied that
their own interests are adequately
accounted for from their own stand-
point; this “self-evaluation” element
of addressing interests is core to how
the process can build trust and rela-
tionships.

Example: The Northwest Territories
water stewardship strategy, Northern
Voices, Northern Waters, was devel-
oped with and had sign-off from all In-
digenous governments across the NWT,
and an Aboriginal Steering Committee
(ASC) helped direct and guide the pro-
cess. The strategy formed the basis for
the NWT'’s transboundary water agree-
ment negotiations with Alberta and
B.C., with the ASC continuing to help di-
rect and guide the negotiations. A key
issue in the negotiations was the in-
terest that the NWT had in protecting
traditional uses of the waters, which
was a result of Indigenous government
partnership. Some parties did not see
this interest as being as important

as upstream economic development.
However, the focus in the negotiations
on each government meeting its inter-
ests to its satisfaction meant that the
transboundary water agreements had
to protect traditional uses as well as
economic interests (rather than one to
the exclusion of the other).

The process generates real
outcomes.
Collaborative consent (and gover-
nance writ-large) is not an end in
and of itself. Rather, it is a process
that reaches outcomes on the ground
(and in the water). The process must
be aimed at creating measurable
improvements to environmental,
social, and economic realities in the
watersheds involved (e.g. protecting
water for important ecological, social,
cultural, and spiritual uses; reducing
conflict in legal challenges; increasing
social and ecological resilience to a
changing climate; striking a better
balance between competing water
uses and water for ecosystem health
and function; reinforcing a founda-
tion for a sustainable local economy).
Evaluation mechanisms must be
built in to determine if outcomes
are being achieved, and to identify
adaptations that may be needed to
advance progress.

Example: The Great Bear Rainforest
Agreements and associated Coast
Opportunities Fund generated actual
outcomes on the landscape and for
communities, including designation
of conservation areas and investment
in a Coastal Guardian Watchmen
program.

TIMELINE: NORTHWEST TERRITORIES CASE STUDY

Development and negotiation phase

July 1997

Mackenzie River Basin
Transboundary Waters
Master Agreement comes
into effect

January 2009
Aboriginal Steering
Committee formed

May 2010

Waters: NWT Water
Stewardship Strategy
released
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Northern Voices Northern

PRECEDENT FOR
COLLABORATIVE CONSENT:
CASE STUDY FROM THE
NORTHWEST TERRITORIES
Territorial and Indigenous govern-
ments in the Northwest Territories
have been leaders in adopting a col-
laborative consent approach. Togeth-
er, these governments have success-
fully co-drafted legislation, policies,
and plans, and undertaken major
collaborative negotiations for lands
and waters, including the Mackenzie
River Basin Bilateral Water Manage-
ment Agreements with Alberta and
British Columbia, completed in March
and October 2015, respectively.

This section specifically focuses on
collaborative consent in the negotia-
tion of the Alberta-NWT Mackenzie
River Basin Bilateral Water
Management Agreement.3* This
detailed case study not only illustrates
many of the aspects and hallmarks
outlined above, but also demon-
strates proof of possibility. If such a
complicated matter in such a nested,
overlapping, and complex jurisdic-
tional context can achieve collabora-
tive consent, the possibilities for this
approach move from concept
to reality in many other situations.
This example is highly relevant to

August 2012

Formal negotiations begin between
NWT and Indigenous governments
to develop position on NWT-AB
transboundary agreement



governments across Canada, and
indeed globally, as a model of how
to “do things differently.”

BACKGROUND

The Mackenzie River Basin is a glob-
ally significant ecosystem encom-
passing nearly one-fifth of Canada’s
landmass. In 1997, the governments
of the Northwest Territories, Yukon,
British Columbia, Alberta, Saskatch-
ewan, and Canada signed the Mack-
enzie River Basin Master Agreement
(the “Master Agreement”), a unique,
cooperative, intergovernmental
framework agreement to manage the
Mackenzie River Basin. Indigenous
representatives from each of the five
provinces and territories sit on the
management structure created under
the Master Agreement, the Mackenzie
River Basin Board.

Given the complexities of water
management in the basin, the Master
Agreement commits neighbouring
jurisdictions to enter into bilateral
(transboundary) water agreements.
These bilateral agreements pro-
vide specific binding commitments
for implementation of the Master
Agreement to ensure a coordinated
approach to sustainable watershed
management in the Mackenzie
River Basin.

An important NWT policy that
formed the basis for the negotiation
of the bilateral agreements is the
territorial water strategy, Northern
Voices, Northern Waters: NWT Water
Stewardship Strategy. An Aboriginal
Steering Committee, represent-
ing most of the NWT’s Indigenous
governments and other Indigenous
government representatives,® was
formed to co-develop and implement
the Northern Voices Northern Water
Strategy and continues to advise the
Government of Northwest Territories
on water and other environmental
issues. This policy was developed in
advance of the negotiations, and
provided the NWT negotiation team
with the territory-wide consensus
vision for water protection and use.
COLLABORATIVE CONSENT PROCESS
TO ARRIVE AT FINAL AGREEMENT
Negotiation of the Alberta-NWT
Mackenzie River Basin Bilateral Water
Management Agreement relied on
the previously developed Aboriginal
Steering Committee for scoping of
interests, options, and development of
all elements of the final agreements.
Formal discussions with Indigenous
governments on the development
of negotiation positions for the
Alberta-NWT transboundary water

agreement began in August 20123¢
and Indigenous governments were
partners from the beginning of the
three-year negotiation process. The
NWT negotiation team also had nu-
merous community-based meetings
as negotiations proceeded to continue
to get direct input from Indigenous
community members.

This ongoing, multi-faceted collab-
oration with Indigenous governments
and citizens was instrumental to
the success of the negotiations, and
maintaining this involvement will be
critical for its successful implementa-
tion. As part of the process, the
Government of Northwest Territories
and Indigenous governments also
signed a Memorandum of Understand-
ing on Bilateral Water Agreement
Implementation that sets out their
respective roles in implementation.
IMPLEMENTING THE
ALBERTA-NWT AGREEMENT
The Agreement commits Government
of Alberta and the Government of
Northwest Territories to cooperative,
integrated watershed management
in Mackenzie River Basin. It is ad-
ministered by a cooperative, con-
sensus-based Bilateral Management
Committee (BMC). Currently, the
BMC has representatives from the

March 2015

Alberta-NWT Mackenzie River Basin
Bilateral Water Management Agreement
signed

Implementation phase

March 2015-May 2016
Intergovernmental Agreements

on Bilateral Water Agreement
Implementation signed between
Government of NWT and six Indigenous
governments

2015-ongoing

Meetings of Bilateral Water
Management Committee
(at least one each year)

2015 >>
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The Mackenzie River Basin as seen from space.

governments of Alberta and the
Northwest Territories, and Indige-
nous representation from the NWT;
however, the Agreement provides for
each signatory to be able to appoint
Indigenous representation on the
Committee.

Each party will implement the
Agreement within their own juris-
dictions. NWT and Alberta agree that
they will manage waters within their
boundaries according to their own
internal laws, regulations, etc., but
in a manner that is aligned with the
purpose and principles of the Bilateral
and Master Agreements. The Bilateral
Agreement requires the parties to
work closely with Indigenous peoples
and governments by, for example,
consulting with Indigenous organi-
zations in advance of BMC meetings,
or inviting additional Indigenous
participants to BMC meetings.

Phases of Collaborative
Consent

The Mackenzie example reveals three
distinct phases that should guide any
collaborative consent process going
forward:

PHASE 1: DEVELOPMENT

AND NEGOTIATION

This involves the process through
which Indigenous and non-
Indigenous governments work
together to reach a mutually
acceptable agreement on a given
matter; this could be a piece

of legislation, a regulation, an
agreement, a watershed plan, or

a specific decision point such as
issuing a water permit or licence.
This is done through agreed-

upon decision-making forums or
tables (e.g. steering committees,
negotiation tables, advisory boards)
and processes. Part of this process
is reaching consent about how the
governments will continue to make
decisions in the implementation
phase once an agreement is reached,
including which types of decisions
must be shared and which will
remain separate.
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PHASE 2: IMPLEMENTATION

Once an agreed-upon outcome is
reached or ratified, each government
in the collaborative consent process
then implements it within their

own legal and political system.In

this way, the high-level agreement
filters down into each government’s
own jurisdiction—laws, practices,

and decision-making structures—

to achieve the desired outcomes.
Sometimes additional agreements are
required, such as the Memorandum
of Understanding on Bilateral Water
Agreement Implementation. The
governments continue to collaborate
and share decision-making as required
in the agreement.

PHASE 3: FEEDBACK
AND ITERATIVE REVIEW

Collaborative consent is never
“finished.” It involves ongoing gover-
nance relationships and interactions,
evaluation of progress, and course-cor-
rections and renewal. This requires
ongoing transparency, relationships,
communication, and trust-building.




his section draws

distinctions between

collaborative consent

and some other

key approaches to

collaboration and
decision-making with Indigenous
nations: co-governance and co-
management; section 35 consultation
and accommodation; and shared
decision-making agreements.

INTERPLAY BETWEEN
CO-GOVERNANCE,
CO-MANAGEMENT, AND
COLLABORATIVE CONSENT

In the freshwater context, co-gov-
ernance® with Indigenous nations

is an identified essential “winning
condition” for watershed governance
in B.C.3® However, several outstanding
questions remain about how to realize
this approach:

» How is co-governance operation-
alized? How can governments
meaningfully share authority and
work together in practice?

« How do various levels of gov-
ernment co-govern when there
are overlapping responsibilities,
contested control, sometimes con-
flicting values, and differing legal
systems and sources of authority?

+ At what scale(s) should co-gover-
nance proceed and for what kinds
of issues? Who must be involved,
and when?

Collaborative consent provides
a powerful pathway to tackle these
types of difficult questions and to
build co-governance with Indigenous
governments in British Columbia.
Collaborative consent is a main
“ingredient” for co-governance and
provides the decision-making process
through which co-governance can
ultimately be realized: two parties are
not truly co-governing unless they are
achieving each other’s consent on im-
portant decisions in an ongoing way
(e.g. broad vision statements, plans,
laws, policies). Co-governance is the
cumulative result of ongoing, multi-
ple collaborative consent processes.
Co-governance happens when collab-
orative consent processes are:

- ongoing and happening at multi-
ple levels and scales;

» formalized (e.g. through memo-
randums of understanding that
outline the relationship, agree-
ments on how the parties will
work on issues together, protocols
for decision-making); and

« cumulative and dealing with
matters of increasing complexity,
relevance, and importance.

It is important to note that col-
laborative consent is fundamentally
different from co-management,
in which one jurisdiction holds all
decision-making power and delegates
prescribed administration activities to
the others. Collaborative consent gets

at actual decision-making on a
wide scope of complex issues and
initiatives including law and policy
development—going well beyond
sharing responsibilities at the
technical and operational level.
Ongoing achievement of consent
is also a direct outcome of co-gover-
nance, when the parties involved are
effectively making decisions together
and coming to agreement. In this way
both concepts reinforce each other,
building upon and creating new
pathways. The bottom line is that
co-governance is not possible
without collaborative consent.

COLLABORATIVE CONSENT
VERSUS SECTION 35
CONSULTATION AND
ACCOMMODATION

“The fact that there have been over
a hundred legal cases about the
duty to consult and accommodate
since 2004 illustrates the reality
that on the ground consultation and
accommodation is not occurring
in a manner that is advancing
reconciliation and building patterns
of trust, respect, and understanding.”

—FIRST NATIONS LEADERSHIP COUNCIL 20133

Collaborative consent differs
fundamentally from the approach

to consultation and accommodation
that occurs under section 35 of the
Constitution. Collaborative consent is
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the process where governments reach
agreement on matters of governance;
consultation and accommodation

is where specific potential rights
impacts are minimized where
possible.

Consultation and accommodation
tends to deal with project-based
decisions and is an “end of pipe”
process, meaning that Indigenous
nations are responding to proposed
projects rather than shaping the
broad policy and legal foundations
of the decision from the beginning.
The current consultation and
accommodation approach embodies
the notion of a fixed hierarchy of
authorities where the Crown decides
who, how, and when to talk to
Indigenous rights-holders (rather
than governments). It also determines
when the discussion is sufficient
and therefore over. Further, this
approach is not nation-to-nation.4 It
provides a process to potentially check
government authority and power
and (at worst) a means for Crown
governments to justify infringing
on Aboriginal rights and title. As
hallmark 4 states (see p.11), the
scope of issues considered through
the collaborative process can be
expansive: this approach can apply
to all decisions at all scales (from
individual projects to policy and law).

Through adopting the collaborative
consent approach, s. 35 obligations
to consult and accommodate do not

The bottom line is

that co-governance
is not possible without
collaborative consent.

cease to exist, rather they tend to be
supplanted by earlier conversations
that have addressed the underlying
concerns, needs, or goals.# Crown
consultation and accommodation
processes become more clearly a
safety net or last-resort measure to
ensure some basic safeguards are
maintained, usually project-specific
in nature.

Again, collaborative consent does
not mean that all parties are involved
in all decisions at all times, but that
they together decide which decisions
are shared, which remain separate,
and how decisions will be made. This
is an issue of tiering: for instance, a
high-level decision arrived at through
an expansive collaborative consent
process might create new decision-
making structures (e.g. board or
panels) that deal with certain levels of
time-sensitive operational decisions
(e.g. water licensing).

Should a collaborative consent
process fail, the duty to consult
and accommodate always exists.
Indigenous governments are
always guaranteed the extent of
rights protections afforded by s. 35.
Adopting a collaborative consent
approach does not preclude legal
recourse by either government should
the process fail; all governments
still have their jurisdictions intact.
However, if collaborative consent is
happening at all levels, including at
high-level vision and policy direction-
setting tables, Crown decisions
that might impact rights and that
therefore invoke s 35 consultation
and accommodation duties are much
narrower. Prior policy consideration
would have been discussed
and consensus reached. Since
project-based decisions would be
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“surrounded” by an environment of
good collaborative consent processes,
this would reduce the chances that

a project that would unacceptably
impact rights would even have been
proposed in the first place.

COLLABORATIVE CONSENT
VERSUS SHARED DECISION-
MAKING AGREEMENTS
Across B.C., a spectrum of relation-
ships exist between Indigenous
nations and the provincial
government. Progress towards
improved government-to-government
engagement has been made through
several shared decision-making (SDM)
agreements negotiated since 2009
between various First Nations and the
Province of B.C. While it is beyond the
scope of this paper to go into depth
on SDM agreements, detailed work
has been done on this topic through
Simon Fraser University’s Shared
Decision-Making in B.C. Project.*

SDM agreements are varied,
but in general do two things:
1) set out government-to-
government engagement processes
for the consideration of resource
development applications; and
2) establish senior government-to-
government forums that provide for
strategic engagement. This section
focuses on the former aspect, while
acknowledging that the senior
government-to-government forums
established through SDM agreements
are potential institutions to support
collaborative consent approaches in
freshwater decision-making (see box
“Potential Institutional Designs
to Support Collaborative Consent
& WSA Implementation,” p. 22).

Although SDM agreements
represent progress and share some




features with collaborative consent,
they do deviate from (or fail to
embody) several core aspects of
collaborative consent. For example:

- With SDM agreements, the scope
of issues under consideration is
limited by one of the parties.
SDM engagement processes
generally concern fairly narrow
development applications, not the
broader framework (e.g. legislation
or policy) for land and resource
management and governance.
The scope and nature of the
decisions at hand have already
been prescribed by a management
regime defined by the provincial
government.+
SDM agreements do not gen-
erally provide for truly shared
decisions.% They assume that the
product of government-to-gov-
ernment engagement processes is
a recommendation supported by
the First Nations. This recommen-
dation is then submitted to the
relevant statutory decision-maker
to issue a statutory authorization,
or it is submitted to affected First
Nations and provincial statutory
decision-makers. However, there
is no guarantee that the final

statutory decision will be consis-
tent with the recommendation.4

It is also unclear what happens if
the separate decisions made by

the Crown and the affected First
Nations do not align.

SDM agreements do not set out

a consent-based engagement
process. Statutory decision-mak-
ers make the final decision that
could contravene the affected First
Nation’s decision or consensus
recommendation. First Nations can
influence the consensus-seeking
process but there is no requirement
for mutual consent.

SDM institutions do not have
decision-making authority due

to concerns around fettering

(The Haida example is one notable
exception; see details in Appendix
p- 26). It is the provincial view that
institutions for SDM cannot be
delegated authority and can only
generate recommendations for two
separate decisions—one by B.C.
and another by the First Nation.+
The distinction between recom-
mendations and requirements
becomes significant as the “rubber”
of good intentions hits the legally
enforceable “road.”

Through adopting the
collaborative consent
approach, s. 35
obligations to consult
and accommodate
do not cease to exist,
rather they tend to be
supplanted by earlier
conversations that
have addressed the
underlying concerns,
needs, or goals.
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eyond the broad case for

collaborative consent as

an overarching ap-

proach, governments in

B.C.have an imminent

opportunity to adopt a
collaborative consent approach spe-
cifically for freshwater management
and governance.

Water is complex, treasured, and
life giving. It is a vital shared resource
that holds significant cultural, spiri-
tual, and economic values for Indige-
nous peoples. Widespread recognition
exists that British Columbia’s current
systems of freshwater governance
and management are not working:
Indigenous nations are excluded from
the dominant decision-making re-
gime; water-related decision-making
has significant negative impacts on
Indigenous rights; communities are
reacting rather than proactively plan-
ning to respond to the serious threats
to their local watersheds; and water-
and land-use decisions are often made
at the expense of ecosystem health.+
Rethinking decision-making arrange-
ments is urgent given the obvious
insufficiency of current approaches.

Within the Canadian legal system,
water is a jurisdictionally fragmented
and challenging resource, with gaps
in the constitutional division of pow-
ers regarding this shared resource.

All levels of government, including
Indigenous governments, have a role

in how water is managed and gov-
erned.#®Further, Indigenous laws for
fresh water exist in parallel with Ca-
nadian law, and how these two legal
orders interact and inform one anoth-
er remains an outstanding question.
Modern water governance requires a
more collaborative approach to wa-
tershed governance, which involves
better aligning water decision-mak-
ing with ecological boundaries for
whole-of-watershed management,
and clear emphasis on partnerships
and sharing authority where there is
overlapping jurisdiction.

The following discussion builds
explicitly on the opportunity offered
by provincial efforts to implement
B.C's new Water Sustainability Act
(WSA) and the complementing
commitments to adopt a more part-
nership-oriented approach (further
reinforced in the provincial water
strategy Living Water Smart).#° This is
only one of a myriad of ways that the
concept of collaborative consent can
be applied. This section will also ex-
plore how this type of decision-mak-
ing process could be put into practice
by local governments, particularly in
the context of watershed entities.

COLLABORATIVE CONSENT
AND B.C.”S WATER
SUSTAINABILITY ACT

After a lengthy modernization pro-
cess, B.C's Water Sustainability Act
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came into force in February 2016. This
new law has many promising features
that can better protect fresh water in
the province:

 Groundwater is regulated for the
first time;

- Enhanced legal protections now
exist to sustain water for ecosys-
tems;

« Incentives are provided for better
understanding our water resources
through monitoring and reporting;

« New opportunities are available
to deal with water quality and
land-water interfaces; and,

« Novel legal pathways exist for
improved watershed planning and
shared decision-making.

However, critical details of the
legislation, especially related to the
sustainability aspects, have yet to be
developed. Drafting and implement-
ing the necessary supporting regula-
tions will be an ongoing process over
the next several years. And, despite
the WSA'’s potential, shortcomings
also persist. In particular, First
Nations have clearly articulated that
the consultation undertaken for WSA
development was inadequate and
that a more meaningful approach is
needed in the regulation development
and implementation phase.>® Chang-
ing course and bringing collaborative
consent to life in the context of the
Water Sustainability Act is a meaning-
ful path forward to begin redressing



Who Will Be Involved

in Collaborative Consent
Tables in B.C. and Their
Context for Participation

As described in the hallmarks section
of this discussion paper (pp.10-12), col-
laborative consent requires legitimate
decision-makers at the appropriate
level and recognition of their author-
ity among all present governments.
Below are some key groups that might
be considered in determining who is
present at collaborative consent tables
in B.C.This should not be taken as a
prescriptive determination for all col-
laborative consent-based negotiations.
Different decisions may require differ-
ent types and levels of decision-makers
than are included here.

203 FIRST NATIONS AND
MULTIPLE NATION ALLIANCES

+ With the exception of Treaty 8,
the Douglas treaties on Vancouver
Island, and a handful of modern
treaties finalized through the B.C.
Treaty Process, B.C. is unceded tradi-
tional territory.

- Indigenous laws, title, and rights
are being asserted in powerful
new ways. In May 2016, hereditary
leaders of the Nadleh Whut'en and
Stellat’en First Nations proclaimed
Indigenous water laws, which
are intended to protect water
and guide development in their
traditional territories.®> Numerous
other First Nations are similarly
developing laws, watershed plans,
strategies, and declarations, and

these historical shortcomings.

An urgent priority is for the Prov-
ince of British Columbia to explicitly
recognize Indigenous water rights in
the WSA’s new regime and in water
licensing commitments. To date, the
failure to define and recognize Indig-
enous water rights is a major issue
with the WSA that is likely to violate
rights and title claims. It also directly
undermines the security and certain-
ty of rights held by other water users.
Simply put, this “exclusion solution”

exploring how to engage with other
governments and organizations to
advance freshwater protection.

« Key Questions for Consideration:
Whose traditional territory is affected
in the decision being made? Is there
more than one nation or representa-
tive body implicated? How, if at all,
is decision-making shared between
different nations?

METIS

+ There are more than 14,000 provin-
cially registered Métis and roughly
56,000 self-identified Métis people
in B.C. Although the Métis have no
current land claims in B.C,, their
population has historic ties to three
communities: Fort St. James, Kelly
Lake, and Fort Langley.

+ The 2016 Supreme Court of Canada
decision in Daniels v. Canada (the
Daniels decision) declared that Métis
and non-status Indians were intended
to be included in the term “Indians”
as used in s. 91(24) of the Constitu-
tion Act, 1867.Therefore, they are
under the jurisdiction of the federal
government and may be entitled to
federal programs offered to “Indians.”
The Métis have always been within
the definition of “Aboriginal peoples”
and therefore have Aboriginal rights
and protections under s. 35 of the
Constitution Act, 1982 (including the
requirement for appropriate consulta-
tion and accommodation).

« Key Questions for Consideration: How
does the Daniels decision impact Métis
people? Who comprises appropriate
Meétis representation in decision-making?

will no longer be viable in the future
as the law around Aboriginal rights
and title continues to evolve, and
as collaborative consent becomes
mainstream practice.

The development of the WSA was
a missed opportunity for the Province
to work in partnership with Indige-
nous nations; as has been done in the
Northwest Territories, B.C. could have
worked with Indigenous nations
to develop mutually acceptable
provincial legislation. As such, the

THE CROWN (AS REPRESENTED
BY THE FEDERAL OR PROVINCIAL
GOVERNMENT)

- Crown negotiations with Indige-
nous governments are bound by
the rights outlined in s. 35 of the
Constitution of Canada, and further
delineated through a number of
important court cases (e.g.R.v.
Sparrow; R.v.Van der Peet; R. v.
Delgamuukw; Haida Nation v. B.C.)

+ Key Questions for Consideration:
Which levels of Crown representa-
tion are responsible for the decision
at hand (i.e. federal and/or provin-
cial)?

MUNICIPALITIES

« Although no legal precedent exists
indicating that municipalities have
a duty to consult, municipalities
are increasingly committing to
building meaningful decision-mak-
ing relationships with Indigenous
governments,? and could participate
in collaborative consent processes
if the matter at hand falls within
the bounds of delegated municipal
jurisdiction (e.g. zoning, riparian area
management, protecting groundwa-
ter recharge areas, source protection,
drinking water, wastewater)

« Key Questions for Consideration:
How is the municipality implicated in
the decision? Who has the authority
to make decisions on the current
issue? Are municipalities allowed rep-
resentation for decisions over which
they do not hold decision-making
power, but for which they will be
implicated in implementation?

implementation of the WSA provides
a critical opportunity for the Province
to adopt an improved process and
make good on its commitments to
build new government-to-govern-
ment relationships with Indigenous
nations.® Collaborative consent can
provide the pathway forward for
preserving First Nations’ social and
cultural practices related to water and
meaningful shared decision-making
in WSA implementation, as outlined
in the table on pages 20—21.
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COLLABORATIVE CONSENT AND WSA IMPLEMENTATION OPPORTUNITIES

The following table outlines some of the substantive water planning or decision-making points available in

the WSA. They offer genuine opportunities to protect, steward, and manage fresh water in B.C. These types of
decisions are ripe for collaborative consent approaches to help build lasting solutions for fresh water and for
communities. This table is not an exhaustive list of decisions under the WSA, but rather includes some key areas
of decision-making and therefore opportunities for collaborative consent within the Act.

creation of thresholds and
requirements related to
those places.

Could be similar to water sus-
tainability plan process (e.g.a na-
tion-to-nation decision-making
table with advisory/multi-party
stakeholder tables providing
advice).

WSA ELEMENT CONTEXT>* COLLABORATIVE CONSENT IMMEDIATE ACTION(S)
OPPORTUNITIES
Water - Enforceable region- » Likely the most immediate appli- | - Province must explicitly share authority
sustainability (watershed-) specific plans cation of collaborative consent in and create a co-chaired model from
plans to prevent or address con- WSA implementation outset (from plan initiation all the
(s. 64-85) flicts between water users - Plan process remains under way through Cabinet approval and
or between water users and development, but could involve a implementation)
environmental flow needs; central nation-to-nation table/fo- | - Resources for participation, plan de-
or to address risks to water rum that includes all Indigenous velopment (including robust science
quality or aquatic ecosystem | nations in a given watershed and information), and monitoring and
health. or in the designated plan area enforcement
* Minister designates plan (or nations could collectively/ will be required
but third party can request separately agree who they send « Province must explicitly recognize local
« Plan development may be to represent their interests at the and traditional knowledge as part of
designated to other entity/ table), with additional stakehold- |  evidence-based decision making
peisal er, advisory, or multi-party tables. | -, p5yince must recognize Indigenous
* This decision-making table governments’ participation, bringing
would oversee plan development Indigenous water laws and authority to
and implementation processes. the table
Area-based « Area-based regulations » Regional decision-making table « Pilot area-based regulations as a tool
regulations allow for the designation or advisory board to develop to address specific regional issues (e.g.
(s.124) of specific areas and area-based regulations domestic groundwater licensing, source

protection water management zones)

Environmental
flows
(multiple
sections in
WSA)

» Statutory decision-makers
must consider environmen-
tal flows when issuing new
licences (non-domestic uses)
(s.15)

« Temporary protection orders
(s.86-88)

« Ecological water reserves:
prohibit further diversions
(s-39)

- Sensitive stream
designation (s.128)

Co-governed regional (water-
shed-based) decision-making
tables and/or advisory boards to
propose appropriate regional and
site-specific environmental flow
standards/thresholds (as part of
the water sustainability plan pro-
cess or done separately), water
reserves, and/or sensitive stream
designations and requirements
Collaborative consent tables
between the Province and First
Nations to achieve

mutual agreement on framework
and scope of a provincewide
environmental flows regulation.

A provincewide Precautionary Presump-
tive Standard should be in place while
localized decision-making tables and/

or advisory boards determine thresholds
and critical flows for ecological health
and protection of core related rights, such
as fishing, hunting, and ceremonial water
uses. This should start in priority regions,
including the Nicola, Cowichan, Okana-
gan, Northeast B.C. and the Skeena.

Local tables/committees should be
supported by a co-governed Science
Secretariat that will support and inform
evidence-based decision-making and
blend ecological and hydrological
“western” science with traditional
knowledge systems and laws.
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WSA ELEMENT

CONTEXT>*

COLLABORATIVE CONSENT
OPPORTUNITIES

IMMEDIATE ACTION(S)

Water use
and licensing
decisions
(multiple
sections in the

WSA

and water
sustainability
regulation)

- Decisions are made by
statutory decision-makers
in the Ministry of Forests,
Lands and Natural Resource
Operations and Ministry of
Rural Development.

First Nations are

currently consulted on
individual water licences
through consultation/
accommodation processes
(referrals system).

- Standing Advisory Board(s) (s.115)
or other body provides deci-
sion-maker with consented-to
policy/guidance on key consider-
ations and local criteria to ensure
sustainable water licensing.

- As existing groundwater users are
brought into the system, Province must
engage local First Nations as the batch
of all groundwater uses are brought
forward to assess the linkage to surface
water, protect necessary flows, and
ensure traditional uses and rights
are protected.

Water
objectives
(s-43)

Water objectives can be
set in regulation to sustain
water quantity, quality,
and aquatic ecosystems.
Objectives are set for

specific watersheds, streams,

or other specified areas
or features.

Land- and resource-use
decision-makers can

be required to consider
water objectives if they
are making a decision that
relates to the watershed,
stream, or aquifer to
which the objective

is attached

- Regional decision-making tables
and/or advisory boards to pro-
pose objectives and thresholds
for a given watershed (as part of
the water sustainability planning
process or done separately)

« Pilot water objectives in areas where
water quality or other concerns such as
temperature or water availability are
inhibiting ecological health.

- Local tables/committees should be
supported by a co-governed Science
Secretariat that will support and inform
evidence-based decision-making and
blend ecological and hydrological
“western” science with Indigenous
knowledge systems.

Measuring

and reporting
(multiple sec-
tions in WSA)

Various sections in the WSA
pertain to measuring and
reporting, e.g.:

Licence applicants may

be required to undertake
studies and provide data to
decision-makers to assess
the impacts of the proposed
licence on environmental
flow needs (s. 15)

A wide variety of regulations
related to measuring, test-
ing, and reporting water use
can be enacted (s.131)

- Collaborative consent tables
between the Province and First
Nations to achieve mutual agree-
ment on provincewide measur-
ing and reporting regulation
(e.g. which users must measure/
report water use, how the data
is stored and reviewed, role of
community based monitoring).

- Establish a publicly accessible water-
use database and state-of-water
reports, including regional high-priority
assessments.
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Under the WSA, various provincial
legal mechanisms exist for creating
roundtables, forums, or advisory
bodies. Depending on how they are
structured, and how their decisions
(or recommendations) are implement-
ed and by whom, these spaces provide
useful opportunities where collabora-
tive consent processes can be under-
taken, and potentially aligned with
other exertions of authority such as
Indigenous laws and rights and title.
Key innovative governance opportuni-
ties in the WSA are:

+ Delegated governance (s.126).

This provision allows for certain

decisions under the Act to be made

by entities other than statutory
government decision-makers

Advisory Boards (s. 115). Advisory

boards are designated by the Min-

ister to provide advice on different
aspects of the WSA, for example,
establishing water objectives,
methods for determining environ-
mental flow needs, and standards
and best practices for diversion
and water use.

Delegated governance and advi-
sory boards are two opportunities
in the WSA to develop governance
structures along a spectrum of power
and influence—from providing advice
to actual decision-making. The box
“Potential Institutional Designs to
Support Collaborative Consent & WSA
Implementation” (this page) describes
some potential institutional designs
to support collaborative consent and
WSA implementation.

Potential Institutional
Designs to Support
Collaborative Consent
& WSA Implementation

It is beyond the scope of this paper

to explore in depth the various types

of institutions that can support
collaborative consent approaches.ss The
examples listed below are complex, but
are included here as a starting point:

» Government-to-government
forums. A common element of
shared decision-making agreements
is senior government-to-government
forums for ongoing discussion
between the First Nation(s) and
the Province on matters related
to lands and resources and other
topics.s6 For example, the Carrier
Sekani Tribal Council Collaboration
Agreement establishes a Leadership
Table comprised of Chiefs and
relevant Ministers that oversees
implementation of the Agreement.
Collaboration Working Groups
comprised of senior officials from
key ministries and First Nations
implement the government-to-
government agreements.>’

- Regional caucuses and tables. This
is the current model of the B.C.
First Nations Health Authority. Five
regional caucuses, whose represen-
tatives (both political and staff) are
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appointed by the First Nations in
each region, provide direction and
advocacy to the provincial Health
Council, approve regional-specific
documents, and create processes
that work for the region. Each
regional caucus also choose three
representatives from the region

to sit at the overarching provincial
First Nations Health Council, which
reports to and engages with First
Nations leaders on activities and
key decisions.5®

Tier 1 First Nations Council. For
example, the Fraser Salmon Man-
agement Council (FSMC) is a gov-
ernance body currently in negotia-
tions with the federal Department
of Fisheries and Oceans. To date, 69
First Nations have appointed dele-
gates to the FSMC.The governance
framework is set by the council’s
constitution and by-laws.5

Council supported by working
groups. For example, the Arctic
Council includes nine nation states
and six organizations representing
Arctic Indigenous peoples, support-
ed by a series of working groups
and others with observer status.®°
It is the leading intergovernmen-
tal forum promoting cooperation,
coordination, and interaction on
common Arctic issues.




LOCAL APPLICATIONS:

LOCAL GOVERNMENT AND
WATERSHED GOVERNANCE
Historically, limited formal gover-
nance relationships have existed
between First Nations and local gov-
ernments in British Columbia beyond
service provision agreements, such as
water provision. Local governments
are a creature of the Province, with
no direct legal duty to consult.® Thus,
this is not a level of authority with
which Indigenous nations must (or
have historically) engaged. However,
many interactions, both positive and
negative, can happen at the local
level. First Nations are critical parts of
local communities and urban cen-
tres through, for example, cultural
activities and significant contribu-
tions to local economy and regional
development. Conflicts can occur as
well, as local government decisions
can have major impacts on traditional
territories and practices, and local
governments can be ignorant of First
Nations’ priorities and rights and title
claims. The recent Supreme Court of
Canada Halalt case is a water-related
example showing this kind of local

tension and conflict.®
Relationships between local
governments and First Nations
are changing significantly in some
regions of B.C. In the Cowichan River
watershed, for instance, Cowichan
Tribes and the Cowichan Valley
Regional District act as co-chairs
on the Cowichan Watershed Board
(see Appendix), while in the West
Kootenays, the Ktunaxa Nation and
local and provincial governments
work together in a government-to-
government relationship as part of
the Kootenay Lake Partnership.®

Local governments (like any
government) could engage in collabo-
rative consent processes with Indig-
enous governments as they develop
and implement the various tools
within their powers for water and
watershed management. Examples
of areas with clear local government
“jurisdiction”® that could have signifi-
cant implications for First Nations and
their traditional territories include
land use or zoning decisions, infra-
structure development, designation
of water service areas, or bylaws that
promote integrated approaches to
rainwater or protect local riparian
areas. Any of these would be prime
candidates to engage with Indigenous
governments in collaborative consent
processes.

Watershed entities, such as wa-
tershed boards, authorities, or trusts
are another place where collaborative
consent can be applied in local con-
texts. It is at these kinds of local en-
tities where real movement towards
trust, relationship building, and,
eventually, co-governance becomes
possible. Watershed entities represent
opportunities for local institutions to
grow, adapt and develop into forums
for decision-making about water.
Their creation is part of the social and
institutional community architecture
necessary for thriving local ecosys-
tems and economies.®

For local watershed entities to
adopt collaborative consent in a
meaningful way, each of the hall-
marks outlined in section 2 of this
paper need to be present. This
includes having decision-makers at
decision-making tables, and having
Indigenous and non-Indigenous
participation in other types of forums

and advisory roles. This is a multi-
table system: a government-to-gov-
ernment table between Indigenous
governments and the Crown gov-
ernment(s) that makes the ultimate
decisions, as well as separate techni-
cal, stakeholder, or multi-party tables
that provide input and direction to
decision-makers.

The range and potential of such an
approach in the context of the diverse
watersheds in B.C. is significant.
Many decisions impact the health
and function of watersheds.

Through creating new ways of being
and making decisions together,
collaborative consent offers a path to
deepen the potential of watershed
governance and create a rich fabric
of localized decisions that prioritize
watershed health and function. The
Cowichan Watershed Board is an
intriguing case study of this kind of
approach, with significant untapped
potential to substantially change
water management and governance
for improved ecological outcomes
across the province (see Appendix).

Collaborative consent

offers a path to
deepen the potential
of watershed
governance and
create a rich fabric
of localized decisions
that prioritize
watershed health
and function.
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dopting collaborative
consent inland and
water decision-mak-
ing will have lasting
benefits for B.C. and
Canada. For Crown
governments, it offers a path to meet
UNDRIP and nation-to-nation com-
mitments, and a means to move away
from adversarial decision-making with
Indigenous nations and protracted le-
gal battles. For Indigenous nations, this
approach provides meaningful deci-
sion-making processes that gets out of
the piecemeal, project-by-project con-
sultation and accommodation frame
and extends the scope of strategic
engagement currently offered under
shared decision-making agreements.
It gives space for Indigenous nations
to negotiate as governments and avoid
costly legal battles, and provides a
chair at the table of Confederation to
shape a viable and integrated future.
And for all communities, this approach
will result in improved decisions
forlands and waters, meaningful
and trust-based relationships, and

avoided conflict.

The journey forward involves
more than the governance, legal, or
institution decision-making realms:
from Indigenous resurgence and
nationhood building, to all Canadians
responding to the Truth and
Reconciliation Commission’s Calls to
Action, to dealing with longstanding

bias, racism, and ignorance. However,
collaborative consent is a necessary
part of the path forward, requiring
both Indigenous and non-Indigenous
governments to strengthen their own
structures to engage and, ultimately,
to build new institutions and shared
processes for decision-making. This
is not nation building as an abstract
aspirational goal, but concrete nation
rebuilding, both for Crown and
Indigenous governments.
Collaborative consent processes are
long-term, high-cost commitments.
However, precedents exist showing
this approach is possible, saves costs
in the long term, builds meaningful
partnerships, and achieves better,
lasting outcomes. For these processes
to move forward, several key actions
are required, including:

The Crown must fulfill its
obligation to UNDRIP and
nation-to-nation approaches.

Two things need to happen if the
Crown is serious about realizing

its commitments. The first is real
institutional and legal change. And
this must be combined with adopting
collaborative consent as a pathway
out of entrenched and costly legal
battles and social conflict. Past injus-
tices must be addressed, and moving
forward with a new approach is just
as important. Actions, and not more
words, are needed.
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Explicit transition spaces
are required for all
governments engaged.

New and vastly different attitudes,
skills, and competencies are needed
within non-Indigenous governments
to move towards and execute collab-
orative consent processes. A shift in
attitude on the part of Crown govern-
ments is also key: away from the sta-
tus quo, risk adverse approach of lim-
ited engagement, to one that is more
proactive, focused on longer-term
outcomes and joint solutions, and
grounded in nation-to-nation partner-
ships and reconciliation.

Building capacity amongst
statutory decision-makers and
government staff to engage in
and support collaborative consent
processes is necessary. One place
to begin is to respond to the Truth
and Reconciliation Commission’s
call to action: “We call upon federal,
provincial, territorial, and municipal
governments to provide education
to public servants on the history of
Aboriginal peoples, including the
history and legacy of residential
schools, the United Nations Declaration
on the Rights of Indigenous Peoples,
Treaties and Aboriginal rights,
Indigenous law, and Aboriginal-Crown
relations. This will require skills-based
training in intercultural competency,
conflict resolution, human rights,
and anti-racism.”®®




Significant time, capacity building,
and resourcing is also critical
to support Indigenous Nations’
institution building and internal
governance processes to determine
how to organize and engage in
collaborative consent processes.

Indigenous water rights must
be acknowledged to provide
the missing foundation for
the water law regime in B.C.
Government must develop a more
comprehensive way of ensuring
Indigenous water rights and
eventual title are accounted for in
the provincial water management
regime.

Collaborative consent offers
a guide on how to implement
the Water Sustainability Act.

Critical starting points include:

» Water sustainability plans.
The Province must explicitly
share authority and create a co-
chaired model from the outset
(from plan initiation all the way
through Cabinet approval and
implementation)
Environmental flows. The Province
must work with Indigenous
nations through collaborative
consent tables to develop a
provincial environmental flows
regulation and regional decision-
making tables and/or advisory
boards that determine local
thresholds and critical flows,
starting in priority regions,
including the Nicola, Cowichan,
Okanagan, Northeast B.C. and
the Skeena.
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« Licensing decisions. The Province
must work with Indigenous
nations to strike a Standing
Advisory Board(s) or other body
that provides decision-makers
with consented-to policy/guidance
on key considerations and local
criteria to ensure sustainable
water licensing.

tion rebuilding,

_'both for Crown and Ind:genous governments.
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he following examples
document how
collaborative consent
manifests in three
types of collaborative
initiatives:

1 High-level policy development
and shared decision-making;

2 Project-level processes; and

3 Collaborative structures.?

Gwaii Hanaas National Park Reserve.

1 HIGH-LEVEL POLICY
DEVELOPMENT AND SHARED
DECISION-MAKING

Kunst’aa Guu - Kunst’aayah
Haida Reconciliation Protocol

In 2009, the Council of the Haida
Nation and the Province of British
Columbia signed the Kunst’aa Guu
- Kunst’aayah Haida Reconciliation
Protocol. In the protocol, both the
Haida Nation and the Province ex-
plicitly acknowledge their conflicting
views with regard to sovereignty, title,
ownership, and jurisdiction for Haida
Gwaii territory. With these competing
claims made clear, and despite them,
the Protocol commits both parties to
working together: “Notwithstanding
and without prejudice to the aforesaid
divergence of viewpoints, the Parties
seek a more productive relationship
and hereby choose a more respectful
approach to coexistence by way of land
and natural resource management
on Haida Gwaii through shared
decision-making.”®

This reconciliation protocol
created a unique shared decision-
making framework in which both
the provincial government and the
Haida Nation passed their own laws
to delegate Crown and Indigenous
authority to a joint management
body, the Haida Gwaii Management
Council. The Council is a permanent
table that makes joint, consensus
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decisions on strategic land and
resource management issues.® This is
the only government-to-government
agreement that we are aware of in
British Columbia that gets to actual
shared decision-making.

COLLABORATIVE CONSENT
HALLMARKS REPRESENTED

¢/ All governments recognize each
other as legitimate authorities.
Disagreement over scope of
authority is made explicit, but
both parties recognize the other
has legitimate jurisdiction and
power.

/ Collaborative consent tables
are decision-making tables.
The Haida Gwaii Manage-
ment Council makes strate-
gic decisions about resource
management, including land
use, forestry, and conservation.”
Importantly, it has delegated In-
digenous and Crown authority
to make joint decisions. As
set out in the reconciliation
protocol: “The Parties will
ensure that their respective
representatives in the deci-
sion-making processes will have
the necessary authority to carry
out their responsibilities.”

¢/ All governments commit for
the long-term. The Manage-
ment Council is a permanent
decision-making table.



Great Bear Rainforest
Agreements

The lengthy process that resulted in
the final 2016 Great Bear Rainforest
Order traces back to the 1980s and
1990s, when several factors coalesced
to drive collaboration and land use
planning in the region.” In particular,
escalating conflict over logging in
B.C.s coastal forests, and a high-pro-
file international environmental mar-
ket campaign, brought forest compa-
nies, the B.C. Government, and First
Nations together into a series of ne-
gotiations around land use planning,
resource management approaches,
benefit sharing, and decision-making.

In 2000, forest companies and
environmental groups formed a
coalition known as the Joint Solutions
Project, which acted as a structure for
communications and negotiations,
information sharing, and sorting
through conflict and differences.”
That same year, recognizing the need
for a coordinated, unified alliance,
nine First Nations from the Central
and North Coast and Haida Gwaii
formed a coast-wide alliance (Coastal
First Nations). Collectively, Coastal
First Nations agreed that they needed
to both protect the region’s ecological
values and enhance economic devel-
opment opportunities.” In the south-
ern region of the Central coast, seven
First Nations formed the Nanwakolas
Council in 2007.

In 2001, the Joint Solutions
Project, Coastal First Nations, other
First Nations and stakeholders,
and provincial government land-
use planning tables agreed to a
framework for resolving the conflicts
that included a commitment to
ecosystem-based management
principles and goals. As part of

these agreements, a government-
to-government protocol was also
signed between the Province and the
eight Coastal First Nations. Five years
of planning and negotiations then
followed—in which both First Nations
and the Province developed their

own land use planning processes in
parallel. Government-to-government
negotiations began in 2004 to
reconcile the B.C. Government’s land
use plans with those of the individual
First Nations.” The first round of
Great Bear Rainforest Agreements
were announced in 2006, with several
core elements:

« Implementation of government-
to-government decision-making
between First Nations and the
Province.

A new network of protected areas
encompassing one-third of the
total area, including a new Conser-
vancy designation (management
plans for each protected area are
to be co-developed by the First
Nations in whose territory

the protected area lies).

A commitment to Ecosystem-Based
Management.

Creation of the $120 million Coast
Opportunities Fund, $60 million of
which was allocated for stimulat-
ing sustainable business and eco-
nomic development in the region.
The remaining $60 million

went into a conservation endow-
ment fund.

Although the 2006 agreements
marked a major landmark, further
negotiations were required around
implementation. Ten years later,
these resulted in the 2016 Great Bear
Rainforest Land Use Order, which sets
aside 85 per cent of the forest in the
region for protection.
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COLLABORATIVE CONSENT
HALLMARKS REPRESENTED

¢/ All governments commit
for the long term. This was
a 15-year process to secure
agreements and it committed
the parties to an ongoing
governance relationship.

¢/ All governments recognize each
other as legitimate authorities.
First Nations participated as
governments in the negotiation
process. This was the first gov-
ernment-to-government land
use negotiation of its kind in
B.C. This ideological and power
shift was core to the success of
the agreement.”

/' The process generates real
outcomes. The agreements gen-
erated actual outcomes on the
landscape and for communities
(e.g. designation of conservation
areas, investment in guardian
watchmen program).

First Nations at the celebration of the final 2016
Great Bear Rainforest Land Use Order.




New Zealand Whanganui River
Settlement Agreement

In 2014, after extensive negotiations,
the New Zealand Crown government
and Maori Whanganui Iwi reached
the final Whanganui River Deed of
Settlement. This settlement extends
legal personhood rights and stand-
ing to the Whanganui River as an
integrated, living whole that is not
“owned.”

Given fundamental differences
between the Crown and Maori over
the importance and nature of the
river, a third party river guardian
entity (Te Pou Tupua) was created,
with one representative from each of
the Crown and the Whanganui Iwi
tribe governments. This independent
guardian entity is to “be the human
face of the river,” act on its behalf,
and protect its status, health, and
well-being.7 It is supported by an
advisory committee which includes
representatives of Whanganui Iwi,
other tribes with interests in the river,
and local authorities.” Under the
settlement, a set of intrinsic values
for the river will be established and
recognised; decision-makers under
the primary legislation affecting the
Whanganui River must recognise and
provide for both the legal status of
the river and these values.

While the fundamental
elements of Settlement were
negotiated between the Maori and
Crown agencies, there was also
extensive engagement between the
Whanaganui Iwi and other groups.
In particular, significant engagement
occurred with local governments
during negotiations.
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“Whanganui Iwi did not want
a situation in which relevant
local authorities were put in a
position of reacting at the end of
the process to new arrangements
for the Whanganui Iwi that have
been substantially agreed with
the Crown. Instead, Whanganui
Iwi knew that the support of
local government would be an
importance aspect of the future
implementation and success of
the settlement arrangements and
it wished the relationship with
relevant local authorities to be in
place from the outset ... Through
this engagement with local
government, the relevant local
authorities have not only been
well informed on relevant aspects
of the settlement framework as it
developed, they were also provided
with an opportunity to have
input at a technical level into the
development and refinement of
those elements of the framework
of particular relevance to local
government. This approach made
it significantly easier for the local
authorities involved to maintain
and express their support for the
Settlement and now the Bill ... 7%

A governance entity was created
through the Settlement Agreement
with representatives of Iwi; central
and local government; and other
groups with interests in the River,
including recreational users and
environmental groups. The entity’s
functions include developing and
monitoring implementation of a
strategy for the future environmental,
social, cultural, and economic heath
and well-being of the river. This entity
may also receive delegated functions
from local authorities.
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COLLABORATIVE CONSENT
HALLMARKS REPRESENTED

/ Collaborative consent tables
are decision-making tables—
representatives must have
the authority to participate
fully and make decisions at
the table. The Whanganui
River Maori Trust Board, which
is empowered by statute to
negotiate the settlement of
the claims of Whanganui Iwi
relating to the Whanganui River,
represented the Whanganui
Iwi in negotiations. The
Ministry of Treaty Settlements,
with the support of the
Ministry for the Environment,
Department of Conservation,
and other government agencies,
represented the Crown in
day-to-day negotiations. The
Minister for Treaty of Waitangi
Negotiations represented
the Crown in high-level
negotiations.

¢/ All governments recognize each
other as legitimate authorities.
The settlement was negotiated
by the Crown and Maori gov-
ernments, however, there was
recognition that local govern-
ments were also key players
and needed to be involved and
aware of process from the outset
to ensure buy-in.

¢/ The scope of issues consid-
ered through the process can
be extensive. The settlement
shifted the fundamental nature
of resource management by
acknowledging the River as an
indivisible and living whole.




Pimachiowin Aki Protected Area

Pimachiowin Aki, meaning “the

Land that Gives Life” in Ojibwe, is a
proposed UNESCO World Heritage
site covering a vast swath of Boreal
Forest. The region stretches across
the Manitoba and Ontario border and
the traditional Anishnaabeg lands of
the Bloodvein River First Nation, Little
Grand Rapids First Nation, Pauingassi
First Nation, Pikangikum First Nation,
and Poplar River First Nation. It in-
cludes a network of provincial parks,
conservation reserves, and protected
areas established on First Nations’
lands. It has also involved a unique
collaboration between four different
First Nations, two provincial govern-
ments, and the federal government.

As a first step towards designating
their traditional lands as part of a
World Heritage Site, in 2002, the
Poplar River First Nation, Pauingassi
First Nation, Little Grand Rapids First
Nation, and Pikangikum First Nation
signed the Protected Areas and First
Nation Resource Stewardship:

A Cooperative Relationship Accord.
This Accord set out the nations’
shared vision for protected areas in
their respective territories. Later in
2002, the four Accord First Nations
and the two provinces submitted a
joint proposal to Parks Canada for
inclusion of this site on Canada’s list
to put forward to UNESCO for World
Heritage Site designation.

The Accord and partnership also
laid the groundwork for the formation
of the Pimachiowin Aki Corporation in
2006, a cooperative governance struc-

ture to guide and oversee the initiative.

The Pimachiowin Aki Corporation
Board of Directors works on a consen-
sus basis with representatives from
four First Nations and two provincial

governments acting as equal partners.

The board works to ensure environ-
mental sustainability through First
Nations-led land stewardship.
Decisions are made within the board
in a non-hierarchical fashion with
input from advisory forums made
up of elders, youth, and women.
Annual meetings are also held to in-
form board decisions and are open to

all First Nations community members.

COLLABORATIVE CONSENT
HALLMARKS REPRESENTED

¢/ Collaborative consent is fun-
damentally based on respect,
trust, and the art of diplomacy.
First Nations have played the
leading role in defining the
approach to protection and
management of Pimachiowin
AKki. Protection and manage-
ment of Pimachiowin AKki is
achieved through Anishinaabe
customary governance, contem-
porary provincial government
law and policy, and cooperation
among the four First Nation and
provincial government partners.

¢/ All governments recognize the
others as legitimate authorities.
The Pimachowin Aki Board
of Directors works on a nation
-to-nation basis with representa-
tion from four First Nations and
the provincial government.

V/ Representatives have authority
to make decisions at the table.
The park is managed by four First
Nations (Bloodvein River First
Nation, Little Grand Rapids First
Nation, Pauingassi First Nation,
and Poplar River First Nation)
and two provincial governments
(Manitoba and Ontario) whose
territories include the proposed
World Heritage Site’s land.

2 PROJECT-LEVEL PROCESSES

Environmental Assessment for
Voisey’s Bay Mine in Nunatsiavut

In 1993, nickel was discovered within
the unresolved and overlapping tradi-
tional territories of the Inuit and Innu
of Labrador. The mining company Inco
Limited sought to develop the deposit,
and in late 1995 began negotiating an
Impact Benefit Agreement (IBA) with
the Innu of Labrador and the Nunat-
siavut Government (who represent the
Labrador Inuit Association). Negotia-
tions did not go well, and the proposed
IBA was rejected by the Nunatsiavut
Government. Inco Limited, however,
pushed forward with mine construc-
tion despite their lack of an IBA and
without having completed the envi-
ronmental assessment (EA) process.
This was met by protest and road-
blocks from Innu and Inuit commu-
nity members, and a court-injunction
that successfully halted construction.
Working to resolve conflict, in 1997
the governments of Canada, New-
foundland and Labrador, and the
presidents of the Labrador Inuit Asso-
ciation and the Innu Nation signed a
memorandum of understanding that
established a single, harmonized EA
process.An independent panel was
appointed to establish guidelines for
the EA and to conduct the community
hearing process. Panel members were
selected by consensus of the five parties.
The memorandum of understanding
required the panel to give full consid-
eration of oral and written traditional
ecological knowledge. The panel was
also required to report to all four of the
Indigenous and provincial governments
involved, who in turn consulted each
other on the panel’s recommendations
before announcing their respective
decisions. For the first time in Canada,
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the panel established “contribution

to sustainability” as a key evaluative
guideline—setting a considerably high-
er test than normal in environmental
assessments—and expanded the notion
of “environmental effects” to take

into account the cultural and spiritual
importance of the environment for the
Indigenous peoples involved.

In 2002, the federal government,
Newfoundland and Labrador, the Innu
Nation, the Labrador Inuit Association,
and the mining company Inco Limited,
signed an IBA that set in place a co-man-
agement agreement for the mine’s
development. The environmental
co-management agreement establishes
a joint body (with two representatives
from each of the four governance
parties) to monitor project effects,
review project-related actions, and
recommend necessary adjustments.

COLLABORATIVE CONSENT
HALLMARKS REPRESENTED

¢/ All parties recognize the others
as legitimate authorities, The
panel was required to report EA
developments to all the partici-
pating parties, not just the Minis-
try of the Environment. Further-
more, the parties consulted with
one another on the panel’s recom-
mendations before announcing
their respective decisions.

V/ Representatives have authority
to make decisions at the table.
Both the Innu of Labrador and
the Inuit Association of Labra-
dor were involved in the EA of
activities within their tradi-
tional territories, as were the
Government of Newfoundland
and Labrador and the federal
Ministry of Environment, in
accordance with provincial and
federal legislation.

/' Real outcomes are generated.
The approval of the Voisey’s
Bay environmental assessment
depended on the recognition
of traditional ecological knowl-
edge and the consent of the
Innu and Inuit of Labrador.

3 COLLABORATIVE
STRUCTURES

Cowichan Watershed Board

The Cowichan Watershed Board
(CWB) was formed in 2010 as a
recommendation of the Cowichan
Basin Water Management Plan.

The CWB’s mandate is to provide
leadership for sustainable water
management to protect and enhance
environmental quality and the quality
of life in the Cowichan watershed
and adjoining areas. The board is
co-chaired by the Chief of Cowichan
Tribes and the Cowichan Valley
Regional District Chair. The Regional
District and Cowichan Tribes each
appoint two other board members,
so there is equal representation on
the board. The CWB use consensus-
based decision-making. Although

it currently performs an advisory
function and does not have specific
decision-making authority, it does
lead a number of local education
programs and convenes numerous
stewardship initiatives. It is also
moving towards more formal
authority, potentially under the

new provincial Water Sustainability
Act. For the board to represent the
full suite of collaborative consent
hallmarks, it would either have to
be vested with decision-making,

or advise a collaborative consent
decision-making structure. Currently,
however, this is a leading provincial
example of one possible path to
watershed governance. It is also an
important example of how local
government can work effectively with
First Nations and begin to (re)build
relationships and find projects to
collaborate on.
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COLLABORATIVE CONSENT
HALLMARKS REPRESENTED

v Representatives must have the
authority to participate fully
and make decisions at the
table. The board is co-chaired
by the Chief of Cowichan Tribes
and the Regional District Chair,
with equal representation for
other appointed Indigenous
and non-Indigenous board
members.

VAl parties commit for the long-
term. The Cowichan Watershed
Board has existed since 2010
and is ongoing.

¢/ The process generates real
outcomes. The Cowichan
Watershed Board plays an
important role in building
watershed knowledge
and outreach; convening
stewardship groups; and
advancing implementation of
the Cowichan Watershed Plan.
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