Creating a Blue Dialogue Webinar Summary
Aboriginal Co-Governance of Water and Watersheds
December 1st, 2014
Attendance
Approximately 150—local, First Nations, provincial, and federal
government staff; students and researchers; private sector
professionals; environmental NGOs

Introduction

About the Series
Hosted by the POLIS Water
Sustainability Project at the
Centre for Global Studies,
University of Victoria,
Creating a Blue Dialogue
brings together expert water
practitioners and thinkers, as
well as emerging water
leaders, to engage with
innovative ideas on water
policy and governance in
Canada. By creating an
online community of
interest, the webinar series
serves to strengthen the
national capacity to engage
with and solve problems, and
raises awareness about
emerging Canadian water
issues, best practices, and
policies.

Across the country, co-governance between First Nations and other
levels of government (local, provincial, federal) is an emerging priority
and necessary foundation for moving towards a more sophisticated
approach to watershed governance—one that respects our common
concern for sustainable water management. This summary is based on
the December 1st, 2014 webinar Aboriginal Co-Governance of Water
and Watersheds. This webinar explored the importance of aboriginal
co-governance, which has been identified as one of nine “winning
conditions” essential for transforming watershed governance in B.C. in
the next decade.1 This summary provides an overview of cogovernance with First Nations, the legal foundations, and some on-theground examples in the context of water and watershed governance. In
the webinar, the speakers specifically explored the critical need for cogovernance as a form of formal management and shared decisionmaking with First Nations. They described successful examples,
emerging opportunities for change, and what conditions or
frameworks must be in place to ensure aboriginal co-governance
arrangements can thrive. This discussion has relevance across Canada, and particularly in British
Columbia given the province’s new Water Sustainability Act and the implications of the recent Supreme
Court of Canada decision in the Tsilhqot’in Nation v British Columbia case (see box, p.3), and resulting
potential opportunities for shared decision-making and delegated authority.

Guest Speakers
Eli Enns, North American Regional Coordinator, ICCA Consortium; Associate, POLIS Project on Ecological
Governance
Nadia Joe, Water Project Manager, First Nations Fisheries Council
Merrell-Ann Phare, Executive Director, Centre for Indigenous Environmental Resources; Forum for
Leadership on Water (FLOW Canada)

See Brandes, O.M., O’Riordan, J., O’Riordan, T., & Brandes, L. (2014, January). A Blueprint for Watershed Governance
in British Columbia. Victoria, Canada: POLIS Project on Ecological Governance at the University of Victoria. Available
at http://poliswaterproject.org/blueprint
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What is Aboriginal Co-Governance?
Co-governance deals with shared and equitable decision-making. Aboriginal co-governance, as
discussed here, involves First Nations and other levels of government working through a formally
structured, transparent, and accountable process to arrive at collective decisions that address cultural and
ecological concerns in an integrated and comprehensive way. Explicit acknowledgement of First Nations
as rights holders with responsibilities associated to those rights is a fundamental element of this process.
The underlying assumption is that aboriginal co-governance processes regarding water and watersheds
on traditional aboriginal lands result in better decisions for both aboriginal communities and ecosystems
than those achieved through other decision-making arrangements.
Assessing the impacts of watershed co-governance with First Nations, however, holds challenges.
Aboriginal co-governance processes are politically diverse and complex, and inevitably involve multiple
levels of government, transverse jurisdictional borders, and require individuals to work cross-culturally.
Results are often only felt in the more distant future. A critical assessment of existing governance
arrangements vis-á-vis evolving aboriginal co-governance arrangements is needed to ascertain to what
extent aboriginal co-governance can provide a platform for successful watershed management and
governance.
Looking forward, speaker Nadia Joe stated that reconciliation with First Nations must be a foundational
step towards establishing co-governance relationships. This will not only entail advancing reconciliation
between the Crown and First Nations on a nation-to-nation basis, but also addressing the relationships
between aboriginal and non-aboriginal Canadians. These relationships will be critical to ensure effective
and equitable co-governance processes, particularly when confronting competing or conflicting interests
and values.
When asked to
describe the benefits
of co-governance,
webinar participants
responded strongly
with the words
equality, respect,
trust, and
understanding,
among others
(See Figure 1).

Figure 1: Word cloud of webinar participant responses to the question "What are the
benefits of co-governance?"

2

Tsilhqot’in Nation v British Columbia
On June 26th, 2014, for the first time in Canadian history, the Supreme Court of Canada affirmed
the existence of aboriginal title to land. Title was defined as a collective territorial ownership
right to land that includes proactive management and control of the land. Both provincial and
federal governments must seek consent from the Tsilhqot’in Nation to interfere with their title.
This unprecedented ruling creates a new and innovative space in the Canadian legal system to
exert indigenous law and indigenous systems of government. This formal recognition of
aboriginal title questions the legitimacy of current approaches to resource management and
existing governance structures. As such, it will likely result in a significant re-evaluation of
current approaches.
In September 2014, the University of Victoria Faculty of Law and POLIS Project on Ecological
Governance co-hosted a panel discussion regarding this case and its implications. A recording of
this session can be found at: http://poliswaterproject.org/webinar/767.

Legal Foundations and Opportunities for Co-Governance
Aboriginal co-governance is founded on a historical commitment to a nation-to-nation
relationship. As articulated by speaker Eli Enns, a nation-to-nation relationship based on living
respectfully on the land was promised in The Royal Proclamation of 1763 (a historical agreement reached
between King George and First Peoples in Canada), as well as in aboriginal (Iroquois Confederacy)
wampum belts. The constitutional foundation of Canada is premised on this international agreement. Yet,
over time, this relationship has deteriorated and the original promise has not always been upheld at the
decision-making table. Recent iterations of the original relationship, such as the 2014 Tsilhqot’in Decision,
reveal the potential for respectful nation-to-nation relationships to develop and thrive (see box, p.3).2
Further, the need to establish and cultivate strong co-governance relationships derives from the legal
recognition and assertion of aboriginal rights, enshrined in section 35(1) of the Canadian Constitution.
Aboriginal rights are both integral to the existence of indigenous cultures and are able to evolve over time.
The modern expression of an aboriginal right must be part of the logical or natural evolution of the right.
Nadia Joe discussed aboriginal rights in the context of water and watershed rights. She argued that when
the three-tiered Van der Peet3 aboriginal rights test is applied to water, it becomes clear that, for example,
cultural water uses should be recognized aboriginal rights. Applying the requirements of the Van der Peet
test, many if not most other aboriginal uses of water and watersheds: (1) predate contact, (2) are integral
and of central significance to aboriginal practices, customs, and traditions, and (3) continue to be used in a
way that builds on past practices, customs, and traditions.
While the British Columbia Water Sustainability Act (WSA) remains silent on the issue of aboriginal
rights and title to water, Nadia Joe noted it does create an opportunity for establishing shared
governance models. Section 126 of the WSA provides for a range of governance approaches, including
the establishment of “decentralized structures,” which might fit with the concept of watershed entities as
introduced and explored in a recent POLIS publication.4 If such localized watershed entities are indeed
empowered with a clear mandate to act, they might undertake more formal roles based on the collective
Tsilhqot’in Nation v British Columbia, 2014 SCC 44.
R v Van der Peet, [1996] 2 SCR 507.
4 See Brandes, O.M., O’Riordan, J., O’Riordan, T., & Brandes, L. (2014, January). A Blueprint for Watershed Governance
in British Columbia. Victoria, Canada: POLIS Project on Ecological Governance at the University of Victoria. Available
at http://poliswaterproject.org/blueprint
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vision and values of the local communities, First Nations, and stakeholders in their watersheds. Successful
models of such formal watershed-level entities from around the world and, more locally, here in B.C., often
have legislated frameworks that provide a clearly articulated mandate and scope of powers, thus
providing an institutional “space” where they can exist with stated roles and responsibilities for all the key
governing actors.
The speakers suggested that the WSA might indeed be a critical tool to create a modern water law regime
in British Columbia. If this act is supported by robust regulations, it should be able to begin addressing
priority concerns such as ensuring sufficient water for fish and watershed health, innovative planning
processes, and the legal framework for improved shared decision-making processes. The provincial
government is currently developing the regulatory details, and the first set of regulations (concerning
groundwater licensing) are expected to bring the WSA into force in early 2016. A clear consensus exists
that issues such as environmental flow needs, local community water quality and quantity in the face of
industrial or resource sector demands, and climate change-related disasters can no longer be neglected.

Characteristics of Successful Co-Governance
Successful aboriginal co-governance addresses the differing distributions of authority between
First Nations and other governance authorities and practices, such as local, provincial, and federal
levels of government. Speaker Merrell-Ann Phare acknowledged that, at large, Western audiences are
generally much more familiar with mainstream governance structures, and have limited knowledge about
traditional First Nations’ governance authorities and practices. Successful co-governance might offer a
bridge between these two approaches to governance, and account for the differing distributions of
decision-making authority between First Nations and other levels of government.
There is a marked difference in the structures of authority between First Nations and other levels of
government (see Figure 2 as an example). Local, provincial, and federal governments concentrate
authority with regional and national leaders, with the weakest influence and power at the local level.
Conversely, First Nation governments hold the greatest authority at the local level, where aboriginal rights
are held by individuals, and the least amount of legal influence and power is at province-wide or national
leadership bodies. This fundamental difference and incongruity between the distribution of authority
must be accounted for to ensure successful co-governance.

Figure 2: The strength and scale of First Nations' governing authority
compared to that of the Department of Fisheries and Oceans Canada shows a
distinct difference in where authority is vested. Source: Machin, 2014.
Presentation at Watersheds 2014 forum.
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Successful aboriginal co-governance creates consensus through negotiation. This means that
differing views can stand in a given discussion, but agreement is ultimately achieved on all sides to a level
each party is comfortable with. As an example, Merrell-Ann Phare noted that the Northwest Territories’
Wildlife Act was created on a consensus model. Even though the creation of the act was the responsibility
of the territorial government, all the appropriate aboriginal governments were present, participated in the
negotiations around the table, and co-drafted the actual text of the legislation. Thus, building consensus
and working together in co-governance can unify and empower groups across multiple scales—from the
local or regional, to national and even international. This will most likely be the approach employed in
NWT's upcoming review of their water legislation.
The speakers emphasized that aboriginal co-governance is fundamentally about nation building. When
the conditions for respectful co-governance with First Nations are met, and negotiations attain consensus
on the issue at hand, the resulting co-governance relationship has the potential to unify and build rapport
between the parties, thus becoming an exercise in nation building more broadly. To attain this
relationship, it may be necessary to remind federal and provincial governments that there are other
nations at the table, and that the table should be a neutral space for dialogue, rather than a space where
one party has privilege over the other. As Nadia Joe stated, “establishing co-governance with First
Nations is an exercise in nation building—that is, building a nation that is mature enough to
acknowledge its past while embracing its future.”

Recent Developments in Indigenous Watershed Governance
Eli Enns discussed tribal parks, which he defined as indigenous watershed governance areas with social,
environmental, and economic objectives. The list below highlights some of these progressive initiatives,
which demonstrate the recent and sustained interest of First Nation communities to responsibly govern
their water and watersheds, and their dedicated work with other government authorities to collectively
reimagine what watershed governance can be in practice.









1984 Meares Island Tribal Park Declaration. This agreement specifically identifies the
provision of clean drinking water to both the resident Opisaht First Nation and the municipality of
Tofino, British Columbia, and protects the ancient cedar rainforests of Meares Island.
2004 Haida Decision. This legal decision determined that the Crown can no longer extract and
sell resources while in the process of negotiation.
2007-2014 Tla-o-qui-aht Tribal Parks. These include Meares Island, Tranquil, Haa’uukmin,
and Esowista Tribal Parks. These parks set a precedent of municipalities and First Nations
working together in southern Vancouver Island.
2014 Ba’as Tribal Grounds Indigenous Peoples’ and Community Conserved Territories and
Areas (ICCA) Declaration. This short film describes the ‘Nakwaxda’xw Nation’s application for
ICCA status, which helped them relocate to their traditional lands and waters on the central coast
of B.C.
2014 Tsilhqot’in Decision. While this is a landmark case in many ways, it remains one decision
regarding First Nations communities. First Nations still need to consider their own laws and ethics
and how these can be brought into Canadian dialogue.
2014 Dasiqox Tribal Park Declaration. Initiated by the Yunesit’in and Xeni Gwet’in of the
Tsilhqot’in Nation, this declaration advances a vision rooted in Tsilhqot’in values and traditional
laws for governing their land base.
2014 International Union for Conservation of Nature (IUCN) World Parks Congress.
Discussions of tribal parks arose in various areas of this international conference, demonstrating a
strong presence for conservation initiatives led by First Nations.
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Key Questions & Concepts from Discussion Period
What are some of the key components of First Nations’ governance approaches?
First Nations’ governance approaches are not static. Rather, they allow for social fluidity and ongoing
checks to reconfirm the relationship and its functioning. Traditional indigenous governance involves
extensive discussion, which includes going over issues until they are fully resolved and consensus is
reached. According to Merrell-Ann Phare, quality is of utmost importance to indigenous governance
processes, which does not necessarily depend on the length of time spent in discussion.
How can we bridge traditional knowledge and Western science management systems?
Traditional knowledge often complements scientific findings, but there are no exceptional “tools” to
bridge the two management systems. A lack of respect from Western audiences for the value and breadth
of traditional knowledge also poses a barrier. We must recognize that the benefit of working with
traditional knowledge is not solely for ecosystems. Importantly, it also contributes to cross-cultural
relationship-building and recognizing our role as humans within our ecosystems.
What is the role for case law in advancing co-governance of water and watersheds?
Case law is evolving, but not fast enough. The Tsilhqot’in Decision did not address the issue of title to
water specifically, but legal tradition is that land and water are inseparable.5 It is up to governments to
ensure treaties account for long-term sustainability of nations on both sides. Unfortunately, we often get
trapped in an “until it’s proven, nothing can be done” cycle. Co-governance can help us step outside this
case law dispute by facilitating more progressive and open discussion.
How will aboriginal co-governance evolve over the next generation?
There will likely be two dominant forces: (1) indigenous nations taking the lead, and (2) strong
pronouncements from the Supreme Court of Canada. Indigenous nations will likely demonstrate
leadership through continued partnerships with non-indigenous governments, and implementation of
initiatives and governance models based on indigenous laws and cultural practices. Aboriginal rights will
continue to be recognized in new ways by the Supreme Court. As Canadians, this is our opportunity to
jump ahead of the curve, and contribute to a governance process that respects aboriginal rights and
interests.

Interested in More Webinars?
To view past Creating a Blue Dialogue webinars visit www.youtube.com/POLISWaterProject. Previous
topics include “A Blueprint for Watershed Governance in British Columbia,” “Resilience Thinking and the
Future of Watersheds,” and “Freshwater Priorities: Where We Are & Where We’re Heading.”

Support for the POLIS Water Sustainability Project’s
2014/2015 Creating a Blue Dialogue webinar series was provided by:

In common law there is a presumption that, in absence of evidence of ownership to the contrary, the beds of nontidal rivers and streams belong to the owners of the adjoining riparian lands. See Caldwell v McLaren (1884), (188384) LR. 9 App. Cas. 392 (Ontario P.C.); Fares v R (1931), [1932] S.C.R. 78 (S.C.C.).
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