
The California drought has received significant 
attention recently. Many people are increasingly 
concerned about this slow-moving catastrophe, 
the inevitable social conflict it will create and 
the ecological damage that will follow. This 
disaster makes us all uneasy as wells run dry 
and water deliveries to California’s globally 
important agriculture industry are being cut 
back or cut off.  Winter snowpack was virtually 
non-existent this year, and many cities will have 
to cut water use by as much as a one-third. 
Panic is beginning to set in. The California dream 
has become a water nightmare.

One of the most significant consequences for 
water managers of this historic drought is that 
groundwater well drilling and pumping have 
been occurring at unprecedented rates – perhaps 
even causing permanent damage. Land is sinking 
under people’s feet and aquifers are at serious 
risk of being depleted (if they aren’t already). 

Up until last year, when and where wells 
were drilled and how much could be pumped 
from them was basically unregulated in most of 
California – a situation eerily similar to BC. This is 

a stunning shortcoming given that groundwater 
has long been seen as California’s “safety net” in 
times of drought. In addition to a host of water 
conservation and alternative source development 
initiatives, California launched a law reform 
initiative, which culminated in the passing of 
the Sustainable Groundwater Management Act 
(SGMA) in September 2014.

BC is undergoing a similar process, having 
passed its Water Sustainability Act (WSA) in 2014. 
So, can BC learn from California?

Both BC and California have envisioned systems 
where water sustainability is key and significant 
responsibility for preventing and addressing water 
crises would potentially reside locally through 
planning and delegation processes. While this 
is a relatively novel approach in BC, California’s 
experience offers some valuable lessons.

BC WATER LAW
BC passed the WSA in April 2014 and it is slated 
to come into force in early 2016. Among other 
key regulatory changes, the WSA introduces a 
requirement to integrate previously unregulated 
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groundwater into BC’s water law system.  
If the full suite of regulations are developed and 
enacted, and real emphasis is placed on early and 
substantial planning in watersheds across the 
province, the WSA holds strong potential to better 
protect BC’s freshwater resources.

To help inform this new, more integrated water 
law regime for BC, important lessons can be 
drawn from California and its recent law reform 
effort. Drawing from the California experience, 
a recent report from the University of Victoria’s 
POLIS Water Sustainability Project and Ecojustice 
outlines a number of insights relevant to the 
BC context that could support the development 
of a comprehensive approach to sustainable 
groundwater management in the province.1

Naturally, any advice or lessons learned 
from California must be considered in light 
of the different climatic, social, and legal 
considerations and traditions between the two 
jurisdictions. We are not suggesting that BC 
emulate California, but rather learn from the 
lessons offered by that experience, both good 
and bad.
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GROUNDWATER PROVISIONS IN 
BC’S WATER SUSTAINABILITY ACT 
& CALIFORNIA’S SUSTAINABLE 
GROUNDWATER MANAGEMENT ACT
BC’s approach to groundwater management 
under the WSA starts by affirmation of Crown 
ownership of groundwater2 with groundwater 
licensing authority remaining with the province. 
The elements of the regime include:

• A prohibition against diverting water from 
an aquifer without a licence. It is anticipated 
that large groundwater users in certain 
priority areas will be licensed initially. 
Existing groundwater users may continue 
to use water, but must apply for a licence 
where required.

• Exemption, generally, of domestic 
groundwater users, except in high-
stress regions through either area-based 
regulations or water sustainability plans.

Another critical feature of BC’s new water 
regime is the creation of cabinet-approved 
water sustainability plans. The intent is to have 
a watershed or regional planning process where 
interested parties, including First Nations, local 
and provincial government, water users, and 
local stakeholders, can come to an agreement 
about priorities for freshwater management 
and governance. New provisions to promote 
shared and delegated governance arrangements 
complement these planning provisions. Through 
these mechanisms, the WSA introduces 
potentially useful avenues to better enable 
both local planning and decision-making in the 
context of groundwater.

Turning to California, the key element of 
the SGMA is the requirement for groundwater 
sustainability agencies to develop groundwater 
sustainability plans. The SGMA requires that these 
plans meet basic sustainability standards that avoid 
“undesirable effects,” including aquifer overdraft, 
land subsidence and saltwater intrusion.  
Clear timelines, targets and requirements for 
action are centrepieces of California’s approach. 

The SGMA is informed by previous state 
efforts to protect groundwater. Existing California 
laws set out groundwater management plan 
requirements and required localities to develop 
these plans in order to be eligible for certain 
state water funding. However, a key piece was 
missing: these previous laws did not require 
adherence to the terms of the plans. An important 
insight from the California experience is that 
this previous failure to require clear performance 
standards, timelines and accountability for local 
agencies limited successful implementation of the 
groundwater plans.

APPLES & ORANGES: COMPARING BC’S  
WSA AND CALIFORNIA’S SGMA
An analysis of the two legal regimes 
demonstrates some differences but also 
numerous commonalities between BC’s WSA 
and California’s SGMA. These include, but are 
not limited to, the following: 

• Both BC and California are creating 
frameworks for regulating groundwater 
pumping rights or allocations.

• Under the SGMA, California delegates 
and shares significant control and 
responsibility for water resources, including 
the implementation of groundwater 
sustainability plans, with local agencies. 

• An important counterbalance to local 
decisions that might undermine sustainable 
outcomes in the California regime are 
mandatory state government-set standards 
and duties to prepare plans to achieve clear 
sustainability criteria.

• The SGMA defines sustainability criteria 
that must be met. Currently, sustainability 
objectives are not clearly defined in the 
WSA and there is no minimum performance 
standard or measure. 

• Legally enforceable environmental flow 
and critical flow protections will be 
important centrepieces of any successful 
water allocation regime. However, the WSA 
only requires that environmental flows 
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and other aspects of sustainability be 
considered while the SGMA mandates that 
sustainability criteria be achieved.

• California generally requires 
compensation for loss of water rights. 
In contrast, BC’s WSA clarifies that 
compensation is not generally required 
– except in the context of the impact 
on water licences associated with local 
water sustainability plans – because 
water licences are not legally viewed as a 
“property” in Canada.  
This clarification gives BC far greater 
latitude to address and craft innovative 
solutions in the broader public interest. 

In Table 1, key provisions and approaches 
of the WSA and SGMA are compared. This 
comparison highlights similarities between 
the two laws and potential opportunities for 
BC to apply lessons from California to its own 
groundwater regulation regime. 

There are broad commonalities between BC 
and California, but also significant differences 
in key areas and the approaches adopted by 
each jurisdiction. Perhaps most importantly, 
this comparison reveals that BC’s WSA has 
greater flexibility to implement comprehensive 
changes but is premised on a largely 
uncertain system, since the regulations and 
commitment by government to fully resource 
the implementation of the legislation are not 
yet confirmed. Unlike California, BC does not 
have binding timelines or clear standard or 
performance objectives at this point. 

KEY INSIGHTS FROM CALIFORNIA 
In the following section, Key Insights from 
California, we highlight seven key insights 
that emerged as we reviewed both regimes in 
the context of enabling a more sophisticated 
approach to groundwater. We believe these 
insights might guide BC as it develops and 
implements its groundwater law regime over 
the coming years.
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Critical first steps include, at a minimum, the 
urgent need to begin piloting groundwater  
(and indeed more general water) sustainability 
plans in critical watersheds to test important 
aspects of the new legislative regime. These pilots 
should include drought management, linkage 
to environmental flows, and the application of 
minimum standards and water objectives on a 
regionally appropriate basis.

3. California has produced a clearer definition of 
sustainable groundwater management than BC
Under the SGMA, California’s groundwater 
resources are to be managed sustainably for 
long-term water supply reliability, balancing 

TABLE 1: COMPARING KEY PROVISIONS IN THE WSA AND SGMA RELATED TO GROUNDWATER LICENSING AND PLANNING

PROVISION/APPROACH GENERAL APPROACH
AUTHORITY AND PROCESS FOR RESTRICTING GROUNDWATER 
EXTRACTION INCLUDING DROUGHT RESPONSES

ENVIRONMENTAL  
FLOW PROTECTIONS

COMPENSATION FOR LOSS/ 
DIMINISHMENT OF WATER  RIGHTS/USE ACCOUNTABILITY FOR PLAN ENFORCEMENT

BRITISH COLUMBIA’S  
WATER SUSTAINABILITY ACT

Over-allocation of groundwater might be, with 
cabinet approval, addressed through locally 
developed water sustainability plans, area-based 
regulations, and critical environmental flow 
protections.

Under the WSA, BC will integrate classes of current 
and future groundwater users into the existing 
surface water licensing scheme. Water sustainability 
plans, area-based regulations, and short-term orders 
may cover both groundwater and surface water.

Water allocations may be restricted by ministerial order.

Water allocations may also be restricted through water 
sustainability plans, which are locally developed but require 
discretionary provincial cabinet approval.

“Temporary protection orders” that can be used to address 
drought conditions include “declarations of significant water 
shortage”; “critical environmental flow protection orders”; and “fish 
population protection orders.”

The Province must consider 
environmental flow needs in 
licensing decisions, including 
future groundwater allocations. 
Water objectives will also contain 
environmental flow protections 
and will impact other statutory 
decisions.

Other measures are available on a 
discretionary, ad hoc basis.

The general rule is that there will not be any compensation for 
changes to water rights.6 

However, provincial cabinet may make rules regarding 
compensation.7 Where a water sustainability plan makes a 
significant change, the plan must recommend responsibility for 
compensation.8

The WSA has penalty- and order-making powers in 
relation to violations of the statutes.

The degree to which conditions and restrictions 
in water sustainability plans are binding and 
enforceable will be determined in the provincial 
cabinet approval process.10

CALIFORNIA’S  
SUSTAINABLE GROUNDWATER 
MANAGEMENT ACT

Under the SGMA, local water agencies in basins 
under stress are required to develop groundwater 
management plans. 

The surface water and groundwater management 
systems are not being integrated under the SGMA.  
However, groundwater management plans must 
consider impacts on surface water.

A groundwater management plan may contain measures 
restricting groundwater extraction.

While the SGMA is itself a response to drought conditions, 
the legislation does not provide specific emergency powers 
(though drought response measures could be included in local 
groundwater management plans).

Separate from the SGMA, California passed emergency  
drought legislation.4

The sustainable groundwater 
management required by the 
SGMA includes avoiding “surface 
water depletions that have 
significant and unreasonable 
adverse impacts on beneficial 
uses.” Preservation and 
enhancement are beneficial uses 
under California water law.5

The SGMA is intended to work within existing common law 
rights to groundwater, that is overlying landowners have rights 
to the “safe yield” of the groundwater basin below them.9  
There is an argument that as groundwater rights are correlative, 
limiting groundwater extraction to the “safe yield” should not, in 
theory, trigger compensation requirements even if a landowner 
cannot extract at previous rates. However, there is also a long 
tradition in California, and perhaps a constitutional requirement, 
to pay compensation for the diminishment of water rights.

The State can intervene when: (i) no local agency 
is willing to serve as a groundwater sustainability 
agency; (ii) the groundwater sustainability agency does 
not complete a groundwater sustainability plan in a 
timely fashion; (iii) the groundwater sustainability plan 
is inadequate, and remains so after a review by the 
Department of Water Resources and efforts to cure the 
deficiencies; or (iv) the groundwater sustainability plan 
is being implemented and simply does not work.

KEY INSIGHTS FROM CALIFORNIA

INSIGHT #1: The lessons from California offer a rich learning opportunity for BC and Canada.

INSIGHT #2: BC law- and decision-makers can go much further and potentially be more innovative than California to promote the sustainable use and 
management of groundwater as they develop the regulatory package over the coming years.

INSIGHT #3: Allowing courts to determine water rights – and, thus, water policy – is not an ideal choice. As demonstrated in California, litigation is costly, 
confrontational and time consuming. Creative solutions that create a “win-win” for all parties may not be within the court’s power to order. As such, a planning 
approach that brings in all parties and receives support is preferable for many reasons, including the availability of a broader range of innovative solutions.

INSIGHT #4: The element of California water law that may be most pertinent to BC is the process for developing sustainable groundwater management plans. 
There is a strong resemblance between this process and what is envisioned with the water sustainability plans authorized under BC’s Water Sustainability Act.

INSIGHT #5: BC’s new water law structure will enhance the opportunities for sustainable management and provide real opportunities to better manage 
groundwater use in the province.

INSIGHT #6: Comprehensive planning and the potential for shared governance will be critical to ensuring more local control and clear roles in decision-
making for groundwater.

INSIGHT #7: Clear performance standards, timelines and accountability for local decision-making bodies are critical to ensuring successful watershed or aquifer plans.

KEY FINDINGS FOR BRITISH COLUMBIA
This detailed exploration of the differences and 
similarities between the contexts and legal regimes 
of California and BC provides four key findings.

1. The utility of the California  
experience in drawing lessons for BC
The approach to groundwater planning under the 
SGMA, as well as the contents of local plans when 
developed, holds valuable ideas and examples 
for BC. These lessons are potentially applicable 
in the context of BC water law, which includes 
legal instruments such as water sustainability 
plans, area-based regulations, environmental flow 
protections, and temporary protection orders.

2. The time required to develop an effective  
and implemented groundwater management 
plan is measured in decades
In California, an unbearably long time will have 
passed between: 

1. the creation of the first framework for local 
planning (1991);

2. when the first groundwater management 
plans are required to be in place and 
operating under the SGMA (2020 and 
2022); and 

3. when sustainability criteria must be 
achieved (20 years after being adopted). 

It is worth seriously considering what is needed 
to facilitate fast-tracking this evolution in BC. 
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multiple economic, social, and environmental 
benefits for current and future beneficial uses. 
The SGMA defines sustainable groundwater 
management as “the management and use of 
groundwater in a manner that can be maintained 
during the planning and implementation horizon 
without causing undesirable results.”In BC these 
kinds of sustainability criteria will likely reside 
in water sustainability plans and the provincial 
water objectives regime. Ensuring these criteria 
are developed and passed into law in a timely 
fashion will be necessary to create an effective 
groundwater management system.

4. Local control is important, BUT must 
be guided and supported by strong state/
provincial standards
The right legislation is a very important and 
necessary element of the winning conditions 
for water sustainability generally. Legislation, 
however, is rarely sufficient on its own. Rules, 
laws, standards, and regulations must be clear 
and need to be enforced with sufficient capacity 
to ensure the right actions and management 
happen on the ground (and in the water).

One of the most important insights from 
California is the relatively high importance the 
legislative regime places on enabling – and, 
indeed, encouraging and requiring – on-the-
ground bodies to take responsibility for key 
aspects, such as planning and implementation. 
An important and delicate balance in control 
that is shared between local bodies and senior 
governments ensures both legitimacy and 
accountability. To create such a shared regime BC 
will need strong provincial standards to protect 
water quantity, water quality and ecosystems. 

When sufficient local expertise and resources are 
available, these standards could then be further 
adapted and managed at a local level to address 
local priorities.3

CONCLUSION: 
POSTCARDS FROM THE FUTURE
California is now facing a historic drought and  
the consequences of decades of lackluster  
follow-through on groundwater management. If BC 
doesn’t fundamentally address the issues being 
faced today, sometime in the not-so-distant future 
BC could be in a multi-year drought like California, 
or have other social, economic and environmental 
problems from the over-allocation and over-
pumping of groundwater – at least on a regional 
scale. However, BC does not have to follow this 
same path. It can learn from the best examples 
of California’s new regime and, by employing a 
precautionary and proactive approach, can avoid 
the situation that California is currently facing. 
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