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California’s Oranges 
and B.C.’s Apples?

T
he B.C. legislature passed the Water 

Sustainability Act (WSA) in April 2014 and 

it is expected to come into force in early 

2016. The WSA has the potential to better 

protect B.C.’s freshwater resources and integrate the 

management of previously unregulated groundwater 

in B.C.’s water law system. This will be the case if the 

full suite of regulations are developed and enacted, 

and real emphasis is placed on early and substantial 

planning in watersheds across the province. 

To help inform this new, more integrated water 

law regime for B.C., important lessons can be drawn 

from California and its recent law reform efforts—

which culminated in the passing of the Sustainable 

Groundwater Management Act (SGMA) in 2014. 

Naturally, any advice or lessons learned must be 

considered in light of the different climatic, social, 

and legal considerations and traditions between  

the two jurisdictions. 

California’s Oranges  
and B.C.’s Apples?
The purpose of this report is to better understand and 

evaluate recent steps taken in California in light of 

options available to B.C. Drawing from the California 

experience, we outline a number of insights that 

reveal priorities for B.C to ensure a comprehensive 

and effective approach to sustainable groundwater 

management. We are not suggesting that B.C. emulate 

California, but rather learn from the lessons offered by 

the California experience, both good and bad.

California’s Sustainable 
Groundwater Management Act
The key element of the SGMA is the requirement 

for groundwater sustainability agencies to develop 

“groundwater sustainability plans.” The SGMA 

requires these plans to meet basic sustainability 

standards and to avoid “undesirable effects.” 

This includes aquifer overdraft, land subsidence, 

and saltwater intrusion. Clear timelines, targets, 

and requirements for action are centrepieces of 

California’s approach.

The SGMA is informed by previous state efforts 

to protect groundwater. Existing California laws set 

out groundwater management plan requirements 

and required localities to develop these plans in order 

to be eligible for certain state water funding, but 

previously they did not require adherence to the terms 

of the plans. An important insight from the California 

experience is that this previous failure to require clear 

performance standards, timelines, and accountability  

for local agencies limited successful implementation  

of the groundwater plans.

Key Insights from  
the Comparison  
Between B.C.’s WSA  
and California’s SGMA

•	Both	B.C.	and	California	are	creating	frameworks	

for regulating groundwater pumping rights or 

allocations. 

•	Under	the	SGMA,	California	delegates	and	

shares significant control and responsibility for 

water resources, including the implementation 
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clarifies that compensation is not generally 

required—except in the context of the impact 

on water licences associated with local water 

sustainability plans—because water licences are  

not legally viewed as a “property” in Canada.  

This clarification gives B.C. far greater latitude  

to address and craft innovative solutions in  

the broader public interest. 

Key Findings  
for British Columbia
The analysis of the two legal regimes demonstrates 

some differences but also numerous commonalities, 

and provides a good opportunity for insights that might 

guide B.C. as it develops and implements a groundwater 

regime over the coming years. The seven insights 

identified throughout this report, coupled with  

the exploration of the California situation, provides 

four key findings: 

of groundwater sustainability plans, with local 

agencies. 

•	An	important	counterbalance	to	local	decisions	

that might undermine sustainable outcomes in the 

California regime are mandatory state government-

set standards and duties to prepare plans to achieve 

clear sustainability criteria.

•	The	SGMA	defines	sustainability	criteria	that	

must be met. Currently, sustainability objectives 

are not clearly defined in the WSA and there is no 

minimum performance standard or measure. 

•	Legally	enforceable	environmental	flow	and	critical	

flow	protections	will	be	important	centrepieces	of	

any successful water allocation regime. However, the 

WSA	only	requires	that	environmental	flows	and	

other aspects of sustainability be considered while 

the SGMA mandates that sustainability criteria  

be achieved.

•	Compensation	for	loss	of	water	rights	is	generally	

required in California. In contrast, B.C.’s WSA 

TaBle:  Comparing Key provisions in The Wsa and sgma relaTed To groundWaTer liCensing  and planning

General approach

authorit y and process for  
restrictinG Groundwater extraction 
includinG drouGht responses

British columBia’s Water 
SuStainabilit y act

Over-allocation of groundwater might be, 
with cabinet approval, addressed through 
locally developed water sustainability 
plans, area-based regulations, and critical 
environmental flow protections.

Under the WSA, B.C. will integrate classes of 
current and future groundwater users into 
the existing surface water licensing scheme. 
Water sustainability plans, area-based 
regulations, and short-term orders may  
cover both groundwater and surface water.

Water allocations may be restricted by ministerial 
order.

Water allocations may also be restricted through 
water sustainability plans, which are locally 
developed but require discretionary provincial 
cabinet approval.

“Temporary protection orders” that can be 
used to address drought conditions include 
“declarations of significant water shortage”; 
“critical environmental flow protection orders”;  
and “fish population protection orders.”

california’s SuStainable 
GroundWater  
ManaGeMent act

Under the SGMA, local water agencies in 
basins under stress are required to develop 
groundwater management plans. 

The surface water and groundwater 
management systems are not being 
integrated under the SGMA.  However, 
groundwater management plans must 
consider impacts on surface water.

A groundwater management plan may contain 
measures restricting groundwater extraction.

While the SGMA is itself a response to drought 
conditions, the legislation does not provide 
specific emergency powers (though drought 
response measures could be included in local 
groundwater management plans).

Separate from the SGMA, California passed 
emergency drought legislation.1

provision/approach
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1 The Utility of the California Experience  
in Drawing Lessons for B.C.

The approach to planning as envisioned under the 

SGMA, as well as the contents of local plans when 

developed, holds valuable ideas and examples for B.C. 

These lessons are potentially applicable in the context 

of B.C. water law, which includes legal instruments such 

as water sustainability plans, area-based regulations, 

environmental	flow	protections,	and	temporary	

protection orders.

2 The Time Required to Develop an Effective 
and Implemented Groundwater Management 
Plan is Measured in Decades

In California, a long time will have passed between 1) 

the creation of the first framework for local planning 

(1991), 2) when the first groundwater management 

plans are required to be in place and operating under 

the SGMA (2020 and 2022), and 3) when sustainability 

criteria must be achieved (20 years after being adopted). 

It is worth considering what is needed to facilitate fast-

tracking this evolution in B.C., including, at a minimum, 

the urgent need to begin piloting groundwater sustain-

ability plans in critical watersheds to test important 

elements. These pilots should include drought manage-

ment,	linkage	to	environmental	flows,	and	the	applica-

tion of minimum standards and water objectives.

3 California Has Produced a Clearer Definition 
of Sustainability than B.C.

Under	the	SGMA,	California’s	groundwater	resources	

are to be managed sustainably for long-term water 

supply reliability, balancing multiple economic, 

social, and environmental benefits for current and 

future beneficial uses. The SGMA defines sustainable 

groundwater management as “the management and use 

of groundwater in a manner that can be maintained 

during the planning and implementation horizon 

without causing undesirable results.” In B.C. these 

kinds of sustainability criteria will likely reside in water 

sustainability plans and the provincial water objectives 

regime. Ensuring these criteria are developed and 

passed into law in a timely fashion will be necessary to 

create an effective groundwater management system.

environmental flow protections

compensation for  
loss/diminishment  
of water  riGhts/use

accountaBilit y  
for plan enforcement

The Province must consider environmental 
flow needs in licensing decisions, including 
future groundwater allocations. Water 
objectives will also contain environmental 
flow protections and will impact other 
statutory decisions

Other measures are available on a 
discretionary, ad hoc basis.

The general rule is that there will not be any 
compensation for changes to water rights. 3 

However, provincial cabinet may make rules 
regarding compensation.4  Where a water 
sustainability plan makes a significant change, 
the plan must recommend responsibility for 
compensation.5

The WSA has penalty- and order-making 
powers in relation to violations of the 
statutes.

The degree to which conditions and 
restrictions in water sustainability plans 
are binding and enforceable will be 
determined in the provincial cabinet 
approval process.7

The sustainable groundwater management 
required by the SGMA includes avoiding 
“surface water depletions that have 
significant and unreasonable adverse 
impacts on beneficial uses.”   Preservation 
and enhancement are beneficial uses under 
California water law. 2

The SGMA is intended to work within existing 
common law rights to groundwater, that is 
overlying landowners have rights to the “safe 
yield” of the groundwater basin below them.6  
There is an argument that as groundwater 
rights are correlative, limiting groundwater 
extraction to the “safe yield” should not, in 
theory, trigger compensation requirements 
even if a landowner cannot extract at previous 
rates. However, there is also a long tradition 
in California, and perhaps a constitutional 
requirement, to pay compensation for the 
diminishment of water rights.

The State can intervene when:  
(i) no local agency is willing to serve  
as a groundwater sustainability agency;  
(ii) the groundwater sustainability 
agency does not complete a 
groundwater sustainability plan in a 
timely fashion; (iii) the groundwater 
sustainability plan is inadequate, 
and remains so after a review by the 
Department of Water Resources and 
efforts to cure the deficiencies; or (iv) the 
groundwater sustainability plan is being 
implemented and simply does not work.

TaBle:  Comparing Key provisions in The Wsa and sgma relaTed To groundWaTer liCensing  and planning
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4 Local Control is Important, BUT Must be 
Guided by Strong State/Provincial Standards

The right legislation is a very important and  

necessary element of the winning conditions for  

water	sustainability	generally.	Legislation,	however,	 

is rarely sufficient on its own. Rules, laws, standards,  

and regulations must be clear and need to be enforced 

with sufficient capacity to ensure the right actions  

and management happen on the ground (and in  

the water).

INSIGHT #1: The lessons from California offer a rich 

learning opportunity for B.C. and Canada.

INSIGHT #2: B.C. law- and decision-makers can  

go much further and potentially be more innovative 

than California to promote the sustainable use  

and management of groundwater as they develop 

the regulatory package over the coming years.

INSIGHT #3: Allowing courts to determine water 

rights—and, thus, water policy—is not an ideal 

choice. As demonstrated in California, litigation is 

costly, confrontational, and time consuming. Creative 

solutions that create a “win-win” for all parties may 

not be within the court’s power to order. As such, 

a planning approach that brings in all parties and 

receives support is preferable for many reasons, 

including the availability of a broader range  

of innovative solutions.

A Glimpse of an  
Avoidable Future?
California is now facing a historic drought and the 

consequences of decades of lackluster follow-through 

on effective and sustainable groundwater management. 

B.C. does not have to follow this same path. B.C. can

learn from the best examples of California’s new regime

and, by employing a precautionary and proactive

approach, can avoid the situation that California is

currently facing.

INSIGHT #4: The element of California water law 

that may be most pertinent to B.C. is the process for 

developing sustainable groundwater management 

plans. There is a strong resemblance between this 

process and what is envisioned with the water 

sustainability plans authorized under B.C.’s Water 

Sustainability Act.

INSIGHT #5: B.C.’s new water law structure 

will enhance the opportunities for sustainable 

management and provide real opportunities to 

better manage groundwater use in the province.

INSIGHT #6: Comprehensive planning and the 

potential for shared governance will be critical 

to ensuring more local control and clear roles in 

decision-making for groundwater.

INSIGHT #7: Clear performance standards, timelines, 

and accountability for local decision-making bodies 

are critical to ensuring successful watershed or 

aquifer plans.

KEY INSIGHTS FROM CALIFORNIA
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drought-legislation/
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Resources Control Bd.	(1979)	90	Cal.App.3d	816	[153	Cal.	Rptr.	672].	
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 3 Water Sustainability Act, SBC 2014, c 15, s 121. 
 4 Water Sustainability Act, SBC 2014, c 15, s 134. 
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