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COMPARISON:
Proposed Water Sustainability Act (2010)

AGAINST
ENGO Statement of Expectations (2009) AND Living Water Smart (2008)

In 2008, the BC Government announced Living Water Smart. Living Water Smart (LWS) promised long-needed 
changes to the Province’s rules for allocating water, and made significant new commitments, such as legislating 
environmental flow protection and regulating groundwater. For the past three years, the Ministry of Environment 
has met with members of the public, accepted submissions, and run a refreshingly transparent and inclusive 
consultation process.   

The ENGO Statement of Expectations (SOE) released in December 2009 provides a comprehensive view of 
what is needed to protect water quality and quantity, adapt to climate change, and guarantee appropriate public 
participation in water governance decisions. Twenty-nine non-governmental organizations endorsed the SOE.  

In December 2010, the BC Ministry of Environment released a proposed framework for the Water Sustainability 
Act (WSA) addressing initial stages of “Water Act Modernization.”   

The table on the following pages compares the proposed Water Sustainability Act to the ENGO Statement of 
Expectations and the original Living Water Smart promises.   

Positive aspects of the proposed WSA

- Proposes “Provincial Water Objectives” which will attempt to coordinate the various decisions that may 
affect water (a much needed development)

- Makes significant progress toward the regulation of groundwater (but could be more comprehensive)
- Introduces a very commendable proposal to incorporate water use standards in the concept of 

“beneficial use,” which is also part of the Water Act

Disappointing aspects of the WSA

- Makes no measurable improvement over current practice of considering environmental flows, and will 
not ensure protection of aquatic ecosystems

- Keeps the problematic “first in time, first in right” (FITFIR) system and proposes addressing scarcity 
through use of water markets rather than addressing the root issue of updating the allocation system to 
formally incorporate the Public Trust Doctrine as a core guiding principle;

- Makes monitoring and reporting of water use and water quality discretionary
- Does not embrace modern governance approaches that share decision making authority with local 

governments and First Nations; in addition, we understand that this new proposal was adopted in the 
absence of more serious, government-to-government discussions with First Nations on arrangements for 
water governance that the “New Relationship” should require 

- Does not give the public a meaningful role in water decisions
- Does not contain legal reforms to proactively adapt to a changing climate
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Overall AssessmentOverall AssessmentOverall Assessment
The government’s new proposal to 
change BC’s water law does not live 
up to its name. 

There is not enough emphasis on 
sustainability and limited follow up on 
some of the most innovative 
promises from the initial provincial 
strategy.

The SOE contained a blueprint for 
essential elements of a new water 
law for BC.

WSA does not live up to the primary 
promise for water law reform in LWS:

“By 2012, water laws will improve 
the protection of ecological 
values, provide for more 
community involvement, and 
provide incentives to be water 
efficient.”

The new law should apply the same 
licensing system to both groundwater 
and surface water; mandate plans to 
protect drinking water sources; 
enable shared governance across 
the province (rather than the current 
community-by-community approach); 
and insert ecological health, 
efficiency, and demand management 
requirements into law.

Protecting Stream Health Protecting Stream Health Protecting Stream Health 
“Guidelines will be used to 
determine the instream flow, and 
decision makers will be required 
to consider these in new water 
allocation decisions for both 
ground and surface water.”

This does not meet the SOE’s legally 
binding standards for flows, and 
does not constitute an improvement 
of the current decision making 
process (new application to 
groundwater assessed below).

WSA does not live up to the promise 
in LWS:

“By 2012 Legislation will recognize 
water flow requirements for 
ecosystems and species.”

This was thought to be the most 
significant promise in the proposed 
Water Act, and to mean that the law 
would be much stronger than it is 
now. 

Consider Water in Land Use DecisionsConsider Water in Land Use DecisionsConsider Water in Land Use Decisions
“Provincial Water Objectives 
(PWOs) will be established for 
British Columbia. PWOs will guide 
decisions made by statutory 
decision makers under the 
proposed WSA and other laws 
affecting land and resource use 
on crown and private land.”

This is a positive, initial step forward 
and is consistent with the SOE. One 
of the biggest problems of water 
governance is that multiple officials 
make decisions affecting water. 
Bringing consistency to decision 
making is essential. The adequacy of 
this proposal cannot be assessed at 
this time, as the Objectives are to be 
developed, may not be strong, and 
will only “guide” decisions in any 
event.

A positive step not discussed in LWS.
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Regulating Groundwater UseRegulating Groundwater UseRegulating Groundwater Use
“Groundwater extraction and use 
will be regulated in problem areas 
and for all large groundwater 
withdrawals across BC. All 
existing and new large 
groundwater users throughout 
the province will be required to 
obtain a licence or an approval. 
The definition of a large 
withdrawal is currently being 
determined, and could potentially 
be in the range of 250 to 500 
cubic metres per day for wells in 
unconsolidated aquifers and 100 
cubic metres per day for wells in 
bedrock aquifers.

Groundwater will be licensed 
more extensively in problem 
areas. 

In known and chronic problem 
areas, licensing requirements will 
likely also apply to smaller users, 
in some circumstances this may 
apply to private domestic wells.” 

This is a positive, initial step forward. 
The failure to regulate groundwater has 
been one of the biggest gaps in BC 
water governance. To the extent that 
action is proposed, it is consistent with 
the SOE. However, the SOE sought 
more comprehensive groundwater 
regulation.

The focus on large users and chronic 
problem areas is a logical way to 
prioritize. However, this creates a risk of 
addressing problems only after they 
have occurred, rather than preventing 
problems from occurring.

Regulation of groundwater is more 
complex than surface water and 
requires a level of information and 
scientific understanding largely lacking 
in BC at the present time. 

Matches LWS commitments:

“6. The Ground Water Protection 
Regulation will protect the 
quality and quantity of our 
groundwater.” 

“7. By 2012, government will 
regulate groundwater use in 
priority areas and large 
groundwater withdrawals.”

Regulating During Scarcity Regulating During Scarcity Regulating During Scarcity 
The proposed WSA
- relies on economic instruments,
- keeps prioritization based on 

priority date, “first in time, first in 
right” (FITFIR),

- suspends FITFIR in exceptional 
circumstances, and

- has sector-based codes of 
practice for water efficiency in 
problem areas.

The definition of “economic instruments” 
to include “water markets” was 
unexpected and highly objectionable.

The failure to consider water allocation 
systems other than FITFIR is highly 
disappointing. FITFIR was never 
designed, and cannot be adequately 
reformed, to protect the environment 
and public interests. FITFIR inevitably 
leads to water markets as it locks water 
use rights in place and once all rights 
are taken new users can only obtain 
water rights by buying or leasing from 
existing holders.

The failure to adopt water efficiency 
standards for all users is a missed 
opportunity. Experience in BC with 
industry-based codes is mixed at best 
(e.g. Forest Practices Code, private land 
logging, “normal farm practices”).

LWS promised that:

“4. Government will require all 
users to cut back their water 
use in times of drought or where 
stream health is threatened.” 
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Improve Security, Water Use Efficiency and ConservationImprove Security, Water Use Efficiency and ConservationImprove Security, Water Use Efficiency and Conservation
The proposed WSA
- relies on “economic 

instruments”
- regulates “beneficial use”:

“Water use efficiency will be 
incorporated into the 
definition of beneficial use. 
Water users will be required 
to demonstrate efficiency of 
use, for example, by 
matching irrigation flows with 
crop and soil types.”

**See economic instruments critique 
above.

The proposal to regulate beneficial use 
is a positive step forward. It allows 
standards of efficient use to continually 
evolve without regulatory change. 
However, its ultimate effectiveness will 
depend on its application in practice.

LWS promised that:

“9. By 2020, water use in British 
Columbia will be 33 percent 
more efficient.”

“11. Government will require 
more efficient water use in the 
agriculture sector.”

“29. Fifty percent of new 
municipal water needs will be 
acquired through conservation 
by 2020.”

LWS was silent on the issue of 
economic instruments.

Measure and Report Measure and Report Measure and Report 
“There will be flexibility to allow 
for consideration of the 
appropriateness of implementing 
these requirements.”

The Ministry currently has the authority 
to require measuring and reporting. The 
WSA Framework does not constitute 
positive movement forward.

The LWS promise was 
unequivocal compared to the 
current WSA approach:

“10. By 2012, government will 
require all large water users to 
measure and report their water 
use.”

Enable a Range of Governance Approaches Enable a Range of Governance Approaches Enable a Range of Governance Approaches 
With the proposed WSA, the 
Province will retain ultimate 
authority for all laws, regulations, 
standards, objectives, outcomes, 
financial arrangements and 
institutional systems.

Area based planning will allow First 
Nations, Local Governments and 
public to give input into decisions.

The WSA proposal falls far short of 
modern governance arrangements that 
allow for the meaningful participation of 
local governments and the public in the 
decisions made (as opposed to an 
opportunity “to be heard” before a 
decision is made).

The Provincial Government has a legal 
(and moral) obligation to consult with 
First Nations and accommodate their 
rights, title and interests. In many cases, 
this will require shared governance 
arrangements.

LWS made this promise without a 
specific time frame:

“8. Government will support 
communities to do watershed 
management planning in priority 
areas.”

The LWS promise needs to be 
fleshed out in the proposed, new 
Water Sustainability Act.

The power to do watershed 
management planning already 
exists, but is not used. Of all the 
water law reform issues, the 
province has consulted most 
widely on governance reforms but 
is not proposing to follow through 
with changes.
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Preparing for Climate Change Preparing for Climate Change Preparing for Climate Change 
The WSA proposal notes changing 
climate as a “pressure.”

The WSA Framework is inadequate. The 
challenge of addressing a changing 
climate needs to be embedded in the 
decision making process. The BC 
Government should lead a pro-active 
process to consider and identify 
potential climate impacts and 
opportunities for adaptation.

Promises in LWS were more 
encouraging, such as this specific 
promise:

“17. By 2012 new approaches to 
water management will address 
the impacts from a changing 
water cycle, increased drought 
risk and other impacts on water 
caused by climate change.”

This is a noteworthy Action as 
there is currently a lack of public 
awareness of the links between 
climate change and water, coupled 
with few mechanisms to address 
climate change adaptation under 
the current regulatory structure. 
Many researchers in BC are 
looking at ways to incorporate 
adaptive strategies into water 
management, and have a lot to 
contribute to the LWS Plan.
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