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Common Law
Implementing the public trust doctrine in British Columbia.
The cornerstone of our common
law legal system is that judicial

decisions are based on precedent and
are a product of tradition and custom
placed in a broader social milieu. Laws
develop over time in their historical
context that influence future decisions.
In environmental law, the principle
of the public trust doctrine (PTD) has
been building from the time of Greek
philosophers and Roman law, also
existing in a more modern manifestation
of English law and now further evolving
in the courts of the United States. In
Canada, the case for PTD is growing and
the time may be ripe for implementation.
Oliver M. Brandes, associate director
and water project leader at the POLIS
Project on Ecological Governance,
explains: “PTD is based on a body of
experiences and at its core is a background
principle of property law. It is a unifying

framework that helps ensure that nonconsumptive uses of water are protected
and that water is managed for the
broader social benefit.” Specifically, he
emphasize that PTD as a guiding concept
for water management has the potential
to recognize and reflect the fundamental
need to safeguard public rights and
interest by ensuring long-term protection
of limited and vulnerable resources
necessary for survival and well-being.
The PTD ensures accountability
through decision-making that creates
a fiduciary duty in law regarding the
management of resources. In this
context, a fiduciary duty explicitly
means government officials and decision
makers responsible for managing
provincial or national resources can be
held accountable to preserve resources
for future generations and act in good
faith in management decisions.
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The public trust concept can manifest or
be expressed in at least four different ways:

1 	As a public easement such as
guaranteeing access to trust resources
such as guaranteeing access to shorelines,
navigable water, and fishing.
2 	Rule of statutory construction to
interpret legislation. For example, the
framework guiding the discretion of
legislation bodies and administrative
agencies.
3 	The use of procedural remedies
providing clear guidance and direction,
for example, to decision makers and
communities considering public trust
values in administrative decisions.
4 	Safeguarding water and associated
ecological resources from sale or
impairment by government or by others
that would shift control to private interests.

A Short History of Public Trust in Canada
1882 Protection of

1925 “Ownership” of

navigation (infringement only
after public consultation)–in
Navigable Waters Protection
Act, s.5. (Federal Government)

water by the Crown – in
Water Act Amendment Act,
1925, S.B.C., c.61, s.3
(British Columbia)

1886 Recognition of

1984 Recognition of

the right of the public to
use rivers – in Attorney
General v. Harrison (1866),
12 Gr. 466 (Ontario)

the right of the public use
of the ocean – in R. v. Sun
Diamond, (1984) 1 F.C. 3
(T.D) (British Columbia)

1892 Right of use of all

1990 Recognition of the

water vested in the Crown –
in Water Privileges Act,
1892, S.B.C. 1892, C.47, s.2.
(British Columbia)

need to protect the public
trust – in Environmental
Rights Act, Section 6
(Northwest Territories)
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1895 Recognition of public rights
of fishing – Re Provincial Fisheries
(1895), 26 S.C.R. 444 (all provinces)
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Opportunity for the public
trust doctrine in Canada

The opportunity in
British Columbia

To date, no court in Canada has explicitly
recognized the PTD with respect to
freshwater resources. However, the
basic attributes of the doctrine are
found throughout Canadian law. The
timeline below demonstrates key legal
developments of the PTD in Canadian law.
The concept, albeit early in its conception
in Canada, is being considered as a tool to
protect natural resources from increased
extraction as a result of rapid industrial
activity and population growth, and
increasing urban development. As the
timeline demonstrates, the Canadian legal
system has an established history related
to the PTD and may be ready to adopt it
more formally as a powerful tool to protect
significant (and difficult to manage)
resources such as water and wildlife.

Early in 2010, the Government of
British Columbia began a process
to overhaul the Water Act that was
first enacted in 1909. The Water Act
is the primary law for managing the
diversion and use of provincial water
resources. Its primary purpose is the
allocation of water resources and
plays a key role in managing water
in British Columbia. In a changing
climate with increasing population,
water use, and resource extraction,
the existing Water Act is outdated
and no longer effective. The B.C.
government is now exploring ways
to update the legislation for today’s
context.
PTD can play an important role
in the modernization process.

First, PTD can clearly formalize
government’s role and relationship to
the management of water resources.
PTD then becomes a guiding
principle in the overall management
of water resources. “Proactively
adopting public trust allows the
B.C. government, as part of its water
law reform process, to implement
the doctrine in a comprehensive
and efficient way that is best suited
to decision-making processes and
existing priorities rather than having
it imposed by a court in a piecemeal
or ad hoc fashion,” says Ecojustice’s
Randy Christensen.
To create a proactive PTD
legislation in British Columbia, there
are a few aspects of the doctrine that
need to be addressed. Further steps
are required to incorporate the PTD
into the B.C. Water Act but there are
(continued on page 26)

Source: Brandes, O.M. and R. Christensen (2010) “The Public Trust and a Modern BC Water Act” Legal Issues Brief 2010 – 1 http://poliswaterproject.org/publication/352

1992 Recognition of public
rights of navigation – in Friends
of the Oldman River Society
v. Canada (1992) 1 S.C.R.3
(Supreme Court of Canada)

1992 Resources are common
heritage and government is the
trustee of the public trust –
in Yukon Environment Act,
preamble, s. 6-7 (Yukon)

2004 Protection of navigation
(infringement only after public
consultation) – in Navigable
Waters Protection Act, s.5.
(Federal government)
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2004 Recognized public rights

2004 Inclusion

in the environment that may found
claim for compensation due to
damage by private actors – in BC v.
Canadian Forest Products (2004) SCC
38 (Supreme Court of Canada)

of groundwater
in government
ownership of water –
in Water Act, s.1.1 (2)
(British Columbia)

WATER CANADA

NOVEMBER/DECEMBER 2010

25

regional Focus: Western Canada
(continued from page 25)

two essential first steps. First, the
Water Act requires a clear statement
of provincial ownership over water,
which already exists in the current
legal framework. The current Water
Act limits the rights acquired under
a water licence. Amending the Act to
require the priority of fundamental
human or environmental needs
over other licenced uses would go a
long way to ensure a proactive trust
is created. Second, the precedence
of priority uses should be based on
public uses and not private interest.
The Water Act needs to be amended
to explicitly prioritize public uses
over private or commercial uses.
PTD has a long history in
traditional law and it is clear that it
has been used successfully to protect
public resources in other places
such as the United States, parts of
Europe and Australia. It has begun
to take shape in Canada through a

26

WATER CANADA

series of court decisions protecting
natural resources for public use.
There is a clear opportunity with the
modernization of the Water Act to
codify crucial aspects of the doctrine
in British Columbia. Thus assisting
the courts in formalizing recognizing
the PTD as a valuable and principled
approach to managing water
resources sustainably. The reality
is that recognizing the public trust
does not constitute a significant shift
in policy in British Columbia as it
already fits within the current trends
around protection of natural capital
and community engagement. WC

In partnership with Water
Canada, the POLIS Project
on Ecological Governance
and the Living Water Policy
Project will hold a webinar
entitled Protecting the Public
Interest in Water: Public Trust
Doctrine on December 8
from 12–1:30 p.m. ET.

For more info, visit
Elizabeth Hendriks is the
water policy coordinator
at POLIS Project on
Ecological Governance
and project manager of the
Living Water Policy Project.
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watercanada.net/
topics/events
Registration is limited.
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